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United States Court of Appeals for the 
District of Columbia 

A. District Court of the United States for the 

District of Columbia 

Habeas Corpus No. 2067 

In Re Habeas Corpus William D. Pelley 

United States of America, 

District of Columbia, s$: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Petition for a Writ of Habeas Corpus 

Filed March 12 1940 

In the District Court of the United States for the District 

of Columbia 

Habeas Corpus No. 2067 

In Re Habeas Corpus William D. Pelley 

The petition of William D. Pelley, respectfully shows to 
this Honorable Court as follows: 

1 . 

That your petitioner is a citizen of the United States, and 
brings this suit in his own right. 

2 . 

That your petitioner has been placed under arrest and is 
now in the custody of John B. Colpoys, United States Mar¬ 
shal for the District of Columbia. 

3. 

That the said United States Marshal claims to be holding 
your petitioner as a fugitive from justice from the State of 
North Carolina, and is about to place your petitioner in the 
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custody of officers from the State of North Carolina for 
the purpose of taking him out of the jurisdiction of this 
Court to the State of North Carolina. 

4. 

That your petitioner is in the United States Marshal’s 
custody as a result of a decision of a Justice of this Court, 
who after conducting an extradition hearing, in which 
your petitioner’s return to the State of North Carolina was 
demanded, ordered your petitioner to be surrendered to 
the Marshal for the purpose of returning him to the State 
of North Carolina. Your petitioner asserts that the said 
order is in violation of his constitutional rights for the 
following reasons: 

2 1. The requisition papers of the governor of 

North Carolina contain no statement whatsoever of 
any crime alleged to have been committed by your peti¬ 
tioner in the State of North Carolina. 

2. The said requisition paper of the Governor of North 
Carolina merely sets forth that your petitioner was placed 
under a suspended sentence and the capias issued for his 
arrest without in any manner specifying any offense al¬ 
leged to have been committed by your petitioner to jus¬ 
tify the issuance of said capias. 

3. The affidavits in support of the Governor’s requisi¬ 
tion show on their face that they are based upon “infor¬ 
mation and belief’’. 

4. Your petitioner is not under indictment in the State 
of North Carolina, nor any other state or the United 
States. 

5. Your petitioner is not charged with any crime against 
the laws of the State of North Carolina, nor any other 
State or the United States. 

6. Your petitioner has not been charged with a crime 
within the meaning of the word crime as used in the Con¬ 
stitution of the United States. 

7. The affidavits supporting the Governor’s requisition 
do not disclose the source of information and belief set 
forth therein. 

8. No prosecution has been inaugurated against your 
petitioner for any violation of law in the State of North 
Carolina, nor any other State or the United States. 
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9A. Your petitioner was placed under a suspended sen¬ 
tence of five (5) years by a State Court of North Carolina 
and the said five years expired February 17th, 1940, 

3 and an extension of the said period of suspension be¬ 
yond five years is expressly forbidden by the Code 

of Laws of the State of North Carolina. Notwithstanding 
the foregoing, your petitioner is informed and believes 
and therefore avers that Judge Nettles of Buncombe 
County illegally and arbitrarily passed an order on the 
20th of February, 1940, extending the period of your pe¬ 
titioner’s suspended sentence for another five years, after 
your petitioner had complied with all the terms of his 
suspended sentence and the five year term of suspension 
had expired on February 17, 1940. 

9B. That at the time of the issuance of the capias herein, 
Judge Nettles at Buncombe County, North Carolina, de¬ 
livered a long tirade of personal venom and animosity 
against your petitioner, which was published in the news¬ 
papers of general circulation throughout North Carolina 
and although the said tirade was issued in open Court and 
a stenographic copy of the said tirade is now in the Court 
records of the Court at Buncombe County, your petitioner 
has been denied a certified copy of the same and the said 
officers have refused to incorporate the said tirade in the 
Court records of this case because of the said Judge Net¬ 
tles refusing to sign a technical order which would make 
the said stenographic record part of the proceedings. A 
copy of the said tirade is attached hereto and prayed to be 
read as part hereof. 

10. The said requisition papers have been procured 
from the Governor not to prosecute your petitioner in good 
faith but to serve a private purpose in utter violation of 

the laws of the State of North Carolina and of the 

4 United States and in utter defiance of the Consti¬ 
tution and laws of the United States. 

11. Your petitioner is not a fugitive from the State of 
North Carolina. 

12. The requisition papers are so hazy and inadequate 
that the defendant is not informed of any charge against 
which he might defend, violating the Sixth Amendment 
to the Constitution which provides: 
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“that any person shall be informed of the nature of 
the accusation against him”. 

13. The requisition papers are in utter violation of the 
Fourteenth Amendment to the Constitution in that the 
State of North Carolina is attempting to deprive him of 
his liberty without due process of law and also denying 
to him the equal protection of the laws as guaranteed to 
him by the Fourteenth Amendment. 

14. The said requisition papers are in contemptuous 
disregard of the Fifth Amendment to the Constitution 
which provides: 

“No person shall be deprived of life, liberty or property 
without due process of law” 

which Amendment is in full force and effect in the Dis¬ 
trict of Columbia. 

15. The said requisition papers arc in utter disregard 
of the Eighth Amendment to the Constitution inasmuch 
as the State of North Carolina, through its agents, is at¬ 
tempting to inflict “cruel and unusual punishment” upon 
your petitioner. 

16. The said capias was issued capriciously, without any 
justification in law or fact. 

17. Your petitioner was arrested while on the witness 
stand in the United States Capitol, where your pe- 

5 titioner was, in response to a subpoena issued, re¬ 
quiring his presence before a Committee of the Con¬ 
gress of the United States. 

18. The said requisition violates your petitioner’s Con¬ 
stitutional rights and infringes Section 2, Article 4, of the 
Constitution of the United States, which provides: 

“That a person charged with treason, felony or any 
other crime, who shall flee from Justice” 

and your petitioner is not charged with treason, felony, 
or any other crime and has not fled from justice. 

19. Your petitioner is informed and believes and there¬ 
fore avers, that the said five year period of suspension 
has been attempted to be enlarged by a Judge of the Court 
of North Carolina, which action is expressly forbidden 
by the Code of Laws for the State of North Carolina. 
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20. The said requisition is in violation of Section G, 
relating to “rules of practice of the Executive Depart¬ 
ment of North Carolina in making requisitions”, which 
provides that: 

“The application is not made for the purpose of en¬ 
forcing the collection of a debt, or for any private purpose 
whatever and that if the requisition applied for be granted, 
the Criminal proceeding shall not be used for any of said 
objects”. 

21. Your petitioner is informed and believes and there¬ 
fore avers the fact to be, that if he is returned to the State 
of North Carolina, he is to be subjected to violent physical 
abuse and is to be detained at a prohibitive bond, and 
one which your petitioner will be unable to post. This 
averment is based in part upon the fact that when your 

petitioner was arrested in this cause, his bond was 
6 fixed in the sum of Twenty-five Hundred ($2500.00) 
dollars, and when your petitioner indicated a will¬ 
ingness to post the said bond, the said bond was then arbi¬ 
trarily and unconscionably increased to Ten Thousand 
($10,000.00) dollars, which no local bondsman would post 
for your petitioner, causing your petitioner to be detained 
over a week-end in a local precinct jail. The said bond 
was then reduced, by a Police Court Judge, after a public 
hearing, to the sum of Twenty-five Hundred ($2500.00) 
dollars. 

22. Petitioner further avers, that the sentence and sus¬ 
pension of sentence in Buncombe County, North Carolina, 
were illegal, unconstitutional, and in utter violation of 
petitioner’s rights, in that petitioner was required to pay 
One Thousand ($1000.00) dollars fine on one count, and 
sentence on the other count, upon which petitioner was 
convicted, was without authority in law, and in total dis¬ 
regard of the Fifth Amendment to the Constitution of 
the United States, which provides that: 

“No person may be twice placed in jeopardy of life 
or limb for the same offense” 

for it is familiar learning, that a Court may suspend for 
judgement in toto, but has no power to impose two sen¬ 
tences for a single offense, as by pronouncing judgement 
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under one count in an indictment, and reserving the right 
to punish another count at a subsequent term. 

23. My guilt of the accusation of not being of good be¬ 
havior has been established without a hearing 

Wherefore, the Premises Considered, Petitioner 
7 Prays: 

1. That a Writ of Habeas Corpus issue out of this 
Honorable Court directed to the said United States 
Marshal for the District of Columbia requiring him to pro¬ 
duce the body of your petitioner forthwith before this 
Honorable Court. 

2. That a hearing be had to determine the legality of 
this petitioner’s detention and that pending said hearing 
your petitioner may be released upon giving sufficient 
security for his appearance before this Honorable Court. 

3. That upon a final hearing your petitioner may be 
discharged from custody. 

4. And for such other and further relief as the nature 
of the case may require and to the Court may seem proper. 

WM D. PELLEY 
Petitioner. 

T. EDWARD O’CONNELL 

Attorney for petitioner, 

FRANKLIN V. ANDERSON 

Attorney for petitioner 

District of Columbia : SS: 

I, William D. Pelley, do solemnly swear that I have read 
the foregoing petition by me subscribed, and that I know 
the contents thereof; that the matters and things as therein 
stated upon personal knowledge are true and those stated 
upon information and belief, I believe to be true. 

WM D PELLEY 

SUBSCRIBED ANI) SWORN to before me this 12th 
day of March, 1940. 

CHARLES E. STEWART 
Clerk 

By H B DERTZBAUGH 
Asst Clerk 
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8 Fiat • 

Filed March 12 1940 

# • • 

Let the Writ issue before the Justice presiding in 

Motions Court No.at 1:30 P. M. March 20th, 1940; 

and, in the meantime, admit petitioner to bail, which is 
hereby fixed at Five thousand ($5,000.00). 

March 12th, 1940. 

F. DICKINSON LETTS 

Justice 


9 Writ of Habeas Corpus 

* * * 

The President of the United States, 

To John B. Colpoys, Greeting: 

You are hereby commanded to have the body of William 
D. Pelley detained under your custody, as it is said, to¬ 
gether with the day and cause of his being taken and 
detained, by whatever name he may be called in the same, 
before the Honorable F. Dickinson Letts one of the Jus¬ 
tices of the District Court of the United States for the 
District of Columbia in the United States Courthouse, city 
of Washington (immediately), on the 12th day of March, 

1940, at_M., after the receipt of this writ, to do and 

receive whatever shall then and there be considered of in 
his behalf, and have then and there this writ. 

Witness, The Honorable Chief Justice of said Court the 
12th day of March, A. D. 1940 

CHARLES E. STEWART, 
(Seal) Clerk. 

By J. WESLEY GARDNER JR, 
Assistant Clerk. 


Coroner’s Return 

Served the within-named John B. Colpoys, United 
States Marshal, by serving C. M. Kearney, Chief Deputy 
Marshal, personally with a true copy of the within writ 
of habeas corpus on the 12th day of March, 1940. 

A MAGRUDER MacDONALD 
Coroner , DC 
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10 Filed March 12 1940 

Req. No. 781 

North Carolina, 

Buncombe County. 

State 


-vs- 

W. D. Pelley 

Application for Requisition 

To His Excellency, the Honorable Clyde R. Hoev, Gover¬ 
nor of the State of North Carolina: 

The undersigned, Solicitor of the Nineteenth Judicial 
District, of the State of North Carolina, being the prose¬ 
cuting Attorney of Buncombe County, State of North 
Carolina, hereby makes application for the extradition of 
W. D. Pelley and respectfully shows the followng facts, 
to-wit: 

That this is an application for the requisition for the 
return to the State of North Carolina of one W. D. Pelley, 
charged and convicted in the County of Buncombe, State 
of North Carolina, on two counts of a bill of indictment, 
one count being for unlawfully, willfully and feloniously 
selling and causing to be sold securities and stocks with¬ 
out having first registered as a dealer and dealers or 
salesman and salesmen in the Office of the Corporation 
Commission of North Carolina, in violation of the statutes 
of the State of North Carolina; and count two for unlaw¬ 
fully, willfully knowingly and feloniously and for the pur¬ 
pose of selling securities and stocks in North Carolina, 
making false representations, in violation of the statutes 
of the State of North Carolina. 

11 That the approximate time of the commission of 
said crime and crimes was on or about the first day 
of April, A. D. 1932, and that the place of the commission 
of said crime was the County of Buncombe, State of North 
Carolina, and that the said W. D. Pelley had for some 
time before and after the date aforesaid, sold and offered 
for sale, securities and stocks of Galahad Press, Inc., with¬ 
out having first registered as a dealer or salesman in 
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the Office of the Corporation Commission of North Caro¬ 
lina, in violation of the statutes of the said State of 
North Carolina, and before and after said date had fraud¬ 
ulently represented to the purchaser and purchasers and 
prospective purchaser and purchasers of securities and 
stock of Galahad Press, Inc., the amount of dividends, in¬ 
terest and earnings of said Galahad Press, Inc., knowing 
said representations to be false and in violation of the 
statutes 'of the State of North Carolina. 

That this affiant is informed and believes that the said 
W. D. Pelley is in the District of Columbia, United States 
of America, at the time the application is made, and this 
affiant certifies that in his opinion the ends of justice re¬ 
quire the arrest and return of the accused to this State 
for sentence and judgment upon conviction for the felony 
set forth in the Second Count in said Bill of Indictment, 
and for putting into effect the suspended sentence imposed 
on the First Count in said Bill of Indictment, and this 
proceeding is not instituted to enforce a private claim. 

That this application for requisition is not made for 
the purpose of enforcing the collection of a debt or for 
any private purpose whatsoever, and if the requisition 
herein prayed for be granted the criminal proceeding 
shall not be used for any of said purposes. 

12 That the said W. D. Pelley was convicted at the 
January A. D. 1935 Term of the Superior Court of 
Buncombe County, State 'of North Carolina, on each of 
the two counts of the bill of indictment hereinbefore re¬ 
ferred to, and that at the request of said W. D. Pelley 
the matter was continued until the February A. D. 1935 
Term of the Superior Court of Buncombe County, State 
of North Carolina, and at said February Term A. D. 1935, 
Honorable Wilson Warlick, Judge Presiding over the 
Superior Courts of the Nineteenth Judicial District, State 
of North Carolina, in which said Judicial District the said 
County of Buncombe is located, imposed a sentence on the 
First Count of said Bill of Indictment upon the said W. 
D. Pelley that he be confined in the State’s Prison at 
Raleigh at hard labor for a period of not less than one 
nor more than two years, and suspended the foregoing 
sentence of imprisonment for a period of five years on 
the following conditions: (1) That the said defendant W. 
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D. Pelley pay a fine of $1,000.00 and the costs in the case; 
(2) That the defendant be and remain continuously of 
good behawior; (3) That he not publish or distribute in 
the State of North Carolina, any periodical containing any 
statement relating to a stock sale transaction or report 
of a corporation as to its financial value for the purpose 
of effecting a sale of stock in said corporation without 
Complying with the capital sales issue statute. On Count 
Two in said Bill of Indictment, which was the Count on 
which the said W. D. Pelley was convicted of fraudulent 
representations, prayer for judgement was continued for 
a period of five years with the consent and acquiescence 
of the said defendant W. D. Pelley. 

13 That at said time and thereafter the said W. D. 

Pelley had executed and was under a bail b'ond in 
the sum of Twenty Five Hundred Dollars, the terms of 
which, among others, were that he “shall appear at the 
September Term 1934 of the Superior Court of Buncombe 
County, to be held at the County Courthouse in Asheville, 
North Carolina, on the 17th day of September, 1934, then 
and there to answer the charges preferred against him 
for Blue Sky Law, and to receive what shall by the Court 
be then and there enjoined upon him, and shall appear 
and attend at such time, and at all times thereafter as 
the Court may appoint upon any and all adjournments 
and continuances of said cause until the final disposition 
thereof, and shall not depart the court without leave.” 

That thereafter the defendant while within the State 
of North Carolina as this affiant is advised, informed and 
believes, committed various acts and engaged in conduct 
and practices which constituted a violation of his parole 
and probation and justified the imposition of judgement, 
including among others, acts, statements and conduct 
which tended to continue and further practice fraud and 
constitute false and fraudulent representations; acts and 
conduct in contempt of court; acts and conduct tending 
to create and induce and encourage breaches of the peace; 
acts and conduct inducing and encouraging the use of 
force against the constituted authorities in the United 
States; acts and conduct constituting Un-American Ac¬ 
tivities and propaganda and accepting pay and doing 
other acts and things constituting him an agent of foreign 
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government and foreign propaganda; and acts and con¬ 
duct constituting false, malicious and libelous statements 
and publications against those in high authority, and 
14 thereafter fled the State of North Carolina and be¬ 
came a fugitive from justice. That the Honorable 
Zeb V. Nettles, Judge Presiding over the Superior Court 
of Buncombe County, North Carolina, issued a capias on 
or about the 19th day of October, A. D. 1939 for the said 
W. D. Pelley to appear for judgment of conviction for 
a felony; and that in addition thereto, by reason of the 
acts and things herein mentioned and referred to, as well 
as various other acts and things, the said W. D. Pelley 
violated the terms of his bail, probation and parole; that 
said W.D. Pelley was present in the State of North Caro¬ 
lina at the time of the commission of the alleged crime 
and at the time of the violation of the terms of his bail, 
probation and parole and thereafter fled from Buncombe 
County and the State of North Carolina and has been a 
fugitive from justice from the State of North Carolina 
ever since at or about the time of the issuance of the said 
capias. 

That attached hereto and accompanying this applica¬ 
tion are two certified copies of the indictment returned, 
verdict of the jury, judgment, capias and the Court rec¬ 
ord of the proceedings in said case; that this affiant believes 
he has sufficient evidence to secure the imposition of a sen¬ 
tence and the revocation of the parole and probate of the 
said defendant W. D. Pelley; that the person named as 
Agent is a proper person and has no private interest in 
the arrest of the fugitive. 

That there has been no former application for a requisi¬ 
tion of the same person. 

That this affiant is Solicitor of the Nineteenth Judicial 
District 'of the State of North Carolina and as such is 
prosecuting officer of Buncombe County, State of North 
Carolina. 

R. M. WELLS 
Solicitor of the Nineteenth 
Judicial District, State of 
North Carolina. 
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15 State of North Carolina 
County of Buncombe. 

R. M. Wells, being first duly sworn, deposes and says: 

That he is Solicitor of the Nineteenth Judicial District, 
State of North Carolina, and is empowered to make this 
verification; that he has read the foregoing affidavit and 
knows the contents thereof; that the same is true of his 
own knowledge except as to matters and things therein 
stated on information and belief, and as to those matters 
he believes it to- be true. 


R. M. WELLS 
Affiant. 

Sworn to and subscribed before me, this the 23 day of 
February, A. D. 1940. 

EDWARD G ROBERTS 

(Seal) Deputy Clerk Superior Court 

of Buncombe County , N. C. 

16 Filed March 12 1940 

Req. No. 781 

Executive Department 
(Seal of State) 

State of North Carolina 


To the Chief Justice of the District Court of the 
United States for the District of Columbia 

The Annexed Papers, duly authenticated in accordance 
with law, show that by Application, Indictment, etc. in the 
County of Buncombe, State of North Carolina, W. D. Pelley 
stands charged with Judgment of Conviction for Felony & 
Imposition of Suspended Sentence—as set out in attached 
papers—which is a crime against the laws of this State; 
and it appearing that the said W. D. Pelley has fled from 
justice and lias taken refuge in the District of Columbia 
Therefore, in pursuance of justice, and by authority of 
the Constitution and laws of the United States, I, Clyde 
R. Hoey, Governor of the State of North Carolina, do 
hereby require that the said W. D. Pelley be apprehended 
and delivered to T. K. Brown, Deputy Sheriff, who is here- 
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by authorized and commissioned as the agent of this State 
to receive said fugitive and convey him to the County of 
Buncombe, in the State of North Carolina, to be dealt with 
according to law. 

In Witness Whereof, I have hereunto set my hand and 
caused to be affixed the Great Seal of State. 

17 Done at our City of Raleigh, this 8th day of March 

in the vear of our Lord one thousand nine hundred 
%> 

and 40 and in the one hundred and 64th year of our Ameri¬ 
can Independence. 

(Seal) CLYDE R HOEY 

By the Governor: 

HATHAWAY CROSS 
Private Secretary. 

18 In the Superior Court 
February Term (Criminal), 1935. 

Judgment No. 13 

North Carolina, 

Buncombe County 

State 


vs. 

William Dudley Pelley and Robert C. Summerville, 

Defendants. 

For the purpose of judgment hereafter to be pronounced 
in the above entitled causes and the making of the record 
in the same, it appears that the trial of the matter above- 
entitled, consume thirteen (13) full days and went over for 
final determination into the fourteenth dav,—the defend- 

V 7 

ants, along with two other companion defendants, having 
been charged in the bill of indictment containing 16 counts, 
with certain violations under the statutes Nos. 2059, etc., 
being the Capital Issues Law of North Carolina, Chapter 
149 Public Laws of 1927, and that at the conclusion of the 
evidence for the State, upon motion, thirteen of the original 
counts therein were dismissed and a verdict of Not Guilty 
entered. That thereupon three counts were submitted to 
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the jury, and in its verdict the jury returned a verdict of 
Not Guilty on another of the counts, leaving verdicts of 
guilty on two counts as against the two defendants Pelley 
and Summerville named above. 

The judgment of the Court is as to both defendants, the 
judgment being individual, that the defendant Pelley be 
confined in State’s Prison at Raleigh, at hard labor, for a 
period of not less than one, nor more than two years. 

The Foregoing sentence of imprisonment is suspended 
for a period of five years, on the following condi- 
19 tions: 

1. That the defendant Pelley pay a fine of One 
Thousand ($1,000) Dollars and the costs of the case, 
which bill of cost has been approved by the Court as made 
up by the Clerk, and which, under the authority of the 
Court is to include the total amount ordinarily for which 
the bill is made up by the Clerk, together with the exact 
amount which Buncombe County has heretofore paid out 
for the expenses of the jury during the thirteen days and 
the expenses of the official court stenographer, it being the 
intent of the Court to reimburse fully the county for each 
amount expended by it. 

2. That the defendant be and remain continuously of 
good behavior. 

3. That he not publish and (or) distribute in the State 
of North Carolina any periodical which has to do with, or 
contains in it, any statement relating to a stock sale trans¬ 
action or any report of any corporation as to its financial 
value, with the purpose of effecting a sale of stock in said 
corporation, without complying with the capital sales issue 
statute. 

Judgment of the Court is, as to defendant Summerville, 
that he be confined in the State’s prison at Raleigh at hard 
labor for a period of not less than one, nor more than two 
years. The foregoing judgment of imprisonment is sus¬ 
pended for a period of five years, on the following condi¬ 
tions : 

1. That the defendant be and remain continuously of 
good behavior. 

2. That he not publish and (or) distribute in the State 
of North Carolina any periodical which has to do with, or 
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contains in it, any statement relating to a stock sale trans¬ 
action or any report of any corporation as to its financial 
value, with the purpose of effecting a sale of stock 
20 in said corporation without complying with the cap¬ 
ital sales issue statute. 

3. It appearing to- the Court that the costs of the whole 
case having been assessed in the judgment heretofore en¬ 
tered against the defendant William Dudley Pelley, there 
is no cost adjudged against the defendant Summerville. 

On count No. 2 against the defendants Pellev and Sum- 
merville, prayer for judgment continued for five (5) years. 

(Signed) WILSON WARLICK, 
Judge Presiding. 


21 Monday, October 16, 1939 

BE IT REMEMBERED, that a regular term of the Su¬ 
perior Court of Buncombe County, was opened and held for 
the trial of criminal and civil causes at the Court house in 
the City of Asheville, North Carolina, on the third Monday 
in October, 1939, the same being October 16, 1939. 

Present, and presiding over said Court was Honorable 
Zeb V. Nettles under and by virtue of a Commission from 
the Executive Department of North Carolina, being in 
words and figures as follows: 

‘ ‘ Executive Department 

State of North Carolina 

WHEREAS, the Hon. Z. V. Nettles, assigned by law to 
hold the Superior Courts of the 21st judicial district for 
the I^all term, 1939, and the Hon. J. A. Rousseau, assigned 
by law to hold the Superior Courts of the 19th Judicial 
District for said Fall Term, 1939, have agreed to exchange 
the courts of the particular counties hereinafter named in 
their respective districts for said Fall Term, 1939: 

Now, Therefore, I, Clyde R.Hoey, Governor of the State of 
North Carolina, by virtue of authority vested in me by law, 
do hereby consent to said exchange, and to hereby au¬ 
thorize the said Hon. Z. V. Nettles to hold the said courts 
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of the counties of Buncombe, one week, beginning October 
16th; Madison, One week, beginning October 23rd, in the 
19th Judicial District, in lieu of the said Hon. J. A. Rous¬ 
seau for said fall term, 1939; and the said Hon. J. A. 
Rousseau, is hereby authorized to hold the said Courts of 
the counties of Stokes, one week, beginning October 16th; 
Rockingham, one week, beginning October 23rd, in the 21st 
district, in lieu of said Hon. Z. V. Nettles, for said Fall 
term, 1939. 

In witness whereof, I have hereunto set my hand and 
caused the great seal of State to be affixed, this the 9th day 
of October, in the year of our Lord one thousand nine hun¬ 
dred and 39, and in the one hundred and 64th year of our 
American Independence. 


CLYDE R. HOEY 

(Seal) 

By the Governor: 


Robert L. Thompson, 

Private Secretary, T 

Present, and prosecuting on behalf of the State, the Hon¬ 
orable R. M. Wells, Solicitor for the 19th judicial district 
of North Carolina. 


The Grand Jurv met in regular session with their foreman, 
Roy J. Davis, John Bennett acting as officer of said grand 
jury. 

22 L. E. Brown, Sheriff of Buncombe County, returned 
into court the following venire, duly drawn and 
summoned to serve as jurors for this term: 

I. Percv Justice and twentv-tw’o others. 

V w 

For good cause shown, the court excused the following: I. 
R. II. Cagle and nine others. 

The oaths required were duly administered to the re¬ 
mainder of the venire and the court proceeds to transact 
the following business: 
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Thursday, October 19, 1939 

The Court orders capias to issue, and defendant placed 

under $10,000.00 bond. 

State 

vs. 

William D. Pelley, Defendant. 

Friday, October 20, 1939 

State 

vs. 

William D. Pelley, Defendant. 

Order 

Upon the request of No. R. M. Wells, Solicitor of the 
19th judicial district, and with his consent, the Court hereby 
appoints Hon. R. R. Williams and Hon. T. J. Harkins, to 
represent the State and to present to the Judge of the 
Superior Court at a subsequent term all the facts, matters 
and things relating to the violations or violation of law 
with respect to the above named defendant; the Solicitor 
for the said district requesting the appointment for the 
reason that the said Solicitor was of counsel for the de¬ 
fendant in the original cause tried in this court and stat¬ 
ing that it might cause him some embarrassment to present 
the facts to the court at this time. 

This the 20th day of October, 1939. 

ZEB V. NETTLES, 

Judge' Presiding 

24 Buncombe County—In Superior Court. 

State 

Against 

William D. Pelley 
Capias 

State of North Carolina: 

To the Sheriff of Buncombe Countv—Greeting: 

WE COMMAND YOU to take the body of William D. 
Pelley (if he be found in your county), and him safely keep 
so that you have him before the Judge of our Superior 
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Court, at a Court to be held for the County of Buncombe, 
at the Court House in Asheville, N. C., on the 1 Monday 
after 2 Monday in November 1939, then and there to answer 
the charge of the State against William D. Pelley on an in¬ 
dictment for Judgment upon conviction for felony. 

Issued the 19 day of October, 1939. 

J. E. SWAIN, 

Clerk Superior Court , Bun¬ 
combe County. 

Per EDWARD G. ROBERTS, 
Deputy Clerk. 

25 Endorsed: 

No. 

State 

vs. 

William D. Pelley 
Capias 

To November Term, 1939 

1' ee ........... ^.......... 

Mileage.$. 

Received October 19, 1939. - 

Due search made and the defendant not to be found in 
Buncombe County or the State of North Carolina. 

L. E. BROWN 
Sheriff Buncombe County. 

By C. M. GILBERT, Deputy 

26 In the Superior Court 

February A. D. 1940 Term. 

North Carolina, 

Buncombe County. 

State 

vs. 

W. D. Pelley. et al. 

Order 

The undersigned Judge of the superior Court finding 
as a fact that at the February A. D. 1935 term of the super- 
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ior court of Buncombe County, State of North Carolina, 
the defendant W. D. Pellev was sentenced to be confined in 
the State’s Prison, at Raleigh, at hard labor, for a period of 
not less than one nor more than two years, and the said 
sentence of imprisonment was suspended for a period of 
five years on certain conditions, the said sentence having 
been entered and suspension made on one count of a bill of 
indictment on which the said W. D. Pellev was convicted; 
and the court also finding as a fact that on another count 
of said bill of indictment prayer for judgment was con¬ 
tinued at said February A. D. 1935 term of the superior 
court against the said defendant W. D. Pelley for five 
years; and the court further finding as a fact that at the 
October A. D. 1939 term of the superior court of Buncombe 
County, State of North Carolina, the undersigned Judge 
issued a capias for the arrest of the said W. D. Pelley to 
be brought before the court for the purpose of imposing 
sentence upon the said W. D. Pelley within the said period 
of five years, and also for the purpose of determining 
whether his suspended sentence should be put in effect; 
and the court further finding as a fact that diligent and 
earnest efforts have been made bv the Sheriff of Bun- 
combe County and the law enforcement officers throughout 
the State of North Carolina and other States of the 
27 United States of America to find the said W. D. 

Pelley, and that notices for the arrest of the said W. 
D. Pelley have been sent to the law enforcement officers of 
many States of the United States of America; and the 
court further finding as a fact that the said W. D. Pelley 
cannot be found within the State of North Carolina and 
has been and now is a fugitive from justice outside of the 
jurisdiction of North Carolina and is now resisting extra¬ 
dition to this State, and that because of the flight of the 
said W. D. Pelley from the State of North Carolina and 
his becoming a fugitive from justice and concealing him¬ 
self from officers, and his resisting extradition to this State, 
all for the purpose of avoiding the capias heretofore is¬ 
sued, this court cannot now bring the said W. D. Pelley be¬ 
fore it: and the court further finding that the ends of 
justice require that suspension of the sentence hereinbe¬ 
fore mentioned be continued for a period of five years 
longer from this date, and also that the prayer for judg- 
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ment on the other count in said bill of indictment against 
the said \V. D. Pelley be continued for a period of five 
years from this date, and that alias capias issue from time 
to time until defendant shall be apprehended and brought 
before this court; 

It is therefore ordered and adjudged that the suspen¬ 
sion of sentence of said W. D. Pelley hereinbefore men¬ 
tioned be continued for a period of five years; and also 
that the prayer for judgment on said W. D. Pelley herein¬ 
before mentioned be continued for a period of five years; 
and that at any term of court during said period of five 
years, judgment may be imposed on said W. D. Pelley, or 
suspended sentence may be put in effect, or both. 

ZEB V. NETTLES, 

Judge presiding over the Su¬ 
perior Courts of the Nine¬ 
teenth Judicial District, 
State of North Carolina. 

28 In the Superior Court 

State op North Carolina 
County of Buncombe . 

I, J. E. Swain, Clerk of the Superior Court of Buncombe 
County, State of North Carolina, do hereby certify that the 
foregoing is a true and perfect copy of the record in the 
case of State vs. William Dudley Pelley, et al, as appears 
of record and on file in this office. In Witness Whereof, I 
have hereunto set my hand and affixed the seal of said 
Court, this the 7th dav of March, 1940. 

(SEAL) 

J. E. SWAIN 

Clerk of the Superior Court 
of Buncombe: County, State 
of North Carolina. 

29 Superior Court 

Nineteenth Judicial District 

State of North Carolina 
County of Buncombe 

I, Wilson Warlick Judge of the Superior Courts of the 
State of North Carolina, holding the Superior Courts of 
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the Nineteenth Judicial District in said State, and being 
now the sole presiding Judge of the Superior Court of the 
County of Buncombe, which County is included in said dis¬ 
trict, do hereby certify that the said court is a court of 
record, having a seal; that the papers, books and records 
of said Court are kept in the Office of the Clerk of said 
Court and the Clerk of said Court is the keeper of the 
same; that J. E. Swain whose name is signed to the fore¬ 
going certificate is now and at the time of signing the 
same, was Clerk of said Superior Court of Buncombe 
County, duly elected, qualified and acting and duly author¬ 
ized and the proper person to make said certificate; that 
the seal affixed to the foregoing certificate of said J. E. 
Swain, Clerk, is the seal of said Court; that I am well ac¬ 
quainted with the handwriting of said J. E. Swain, and 
that the signature attached to the foregoing certificate is 
the genuine signature of J. E. Swain, and the official acts 
and doings of said Clerk are entitled to full faith and credit 
and that the said attestation and certificate are in due form 
of law. 

Given under my hand, this the 7th day of March, A. D. 
1940. 


WILSON WARLICK 
Judge , Superior Courts of 
North Carolina, holding the 
Superior Courts of the Nine¬ 
teenth Judicial District, and 
being now the sole presiding 
Judge of the Superior 
Courts of Buncombe County, 
North Carolina. 

30 Superior Court 

Nineteenth Judicial District 

State of North Carolina 
County of Buncombe 

I, J. E. Swain, Clerk of the Superior Court of the County 
of Buncombe, in the State of North Carolina, do hereby 
certify that the Honorable Wilson Warlick whose name is 
signed to the above and foregoing certificate is now and 
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at the time he signed the same was Judge of the Superior 
Courts of North Carolina, holding the Superior Courts of 
the Nineteenth Judicial District, and he was then and is 
now the sole presiding Judge of the Superior Court of 
Buncombe County, N. C., which county is included in said 
district, duly elected, commissioned, qualified and acting; 
that I am well acquainted with the handwriting of said 
Wilson Warlick; and that the'signature attached to the 
foregoing certificate is the genuine signature of said Wilson 
Warlick; that the official acts and doings of said Judge are 
entitled to- full faith and credit and that his said attestation 
and certificate are in due form of law. 

IN WITNESS WHEREOF, I have hereunto set my 
hand and the seal of said Court at my office in the City of 
Asheville. N. C., this the 7th day of March, A. D. 1940. 

(SEAL) 

J. E. SWAIN 

Clerk Superior Court 

Buncombe County , North 
Carolina. 

31 Order For Warrant of Arrest Upon Requisition. 

Filed March 12, 1940 
In The U. S. District Court of The 
District of Columbia, At Chambers, 
the 12th day of March, 1940 
No. 781 Requisition Docket. 

In re, The State of North Carolina 


vs. 

W. D. Pelley 

The Governor of the State of North Carolina having 
made Requisition upon the Chief Justice of said Court, 
dated the 8th day of March, 1940, for the delivery to T. K. 
Brown, Agent of said State, of W. D. Pelley, a fugitive 
from justice, charged in the County of Buncombe, in said 
State, with the crime of Judgment on conviction for felony 
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and Imposition of suspended sentence, it is hereby ordered 
that a warrant be issued to the United States Marshal for 
the District of Columbia, commanding him to apprehend 
and bring the said fugitive before me forthwith (on the 
12th day of March, 1940), to be dealt with according to law. 

ALFRED A. WHEAT 
Chief Justice. 


32 Return and Answer 

Filed March 18, 1940 

* * # 

Comes now John B. Colpoys, United States Marshal in 
and for the District of Columbia, and for his return to the 
writ of habeas corpus issued herein and for his answer to 
the petition filed herein says as follows: 

1. He is without knowledge as to the allegations of para¬ 
graph one of said petition. 

2. He admits the allegations of paragraph two of said 
petition. 

3. He admits the allegations of paragraph three of said 
petition. 

4. In answer to paragraph four of said petition, this re¬ 
spondent denies that said order of surrender is in violation 
of the constitutional rights of the petitioner. 

In answer to sub-pargraphs 1 through 23, inclusive, of 
paragraph four of said petition, your respondent denies the 
allegations of each and every sub-paragraph, and avers the 
facts to be as follows: The petitioner herein was remanded 
to the custody of the respondent by oral order of the Chief 
Justice of this Honorable Court after a hearing on the 
requisition of the Governor of the State of North Carolina, 
which requisition papers are attached hereto and made a 
part hereof by reference, the same being Requisition No. 
781. This respondent is informed and believes and there¬ 
fore avers the facts to be as set out in said papers. An¬ 
swering further, your respondent says that the Chief Just¬ 
ice, after the hearing on said requisition, found the peti¬ 
tioner to be substantially charged with crime in the State of 
North Carolina and to be a fugitive from justice of the 
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State of North Carolina in accordance with the relevant 
provisions of the Constitution and Statutes of the 
33 United States enacted pursuant thereto, and there¬ 
upon issued an order surrendering petitioner to the 
agent of the State of North Carolina. A copy of the said 
order of surrender it attached hereto and made a part 
hereof. Pending the application for the writ of habeas 
corpus herein petitioner was remanded to the custody of 
this respondent. 

Wherefore, the premises considered, your respondent 
prays that the writ of habeas corpus heretofore issued 
herein be discharged, the petition dismissed, and the peti¬ 
tioner remanded to his custody for surrender to the agent 
of the State of North Carolina. 

JOHN B. COLPOYS, 

United States Marshal in and 
for the District of Columbia. 

DAVID A. PINE 

United States Attorney. 

JOHN J. WILSON 
Assistant United States Attorney . 

JOHN C. CONLIFF, Jr. 

Special Assistant to the United States Attorney. 

District of Columbia, ss: 

I, John B. Colpoys, being first duly sworn, on oath de¬ 
pose and say: That I am United States Marshal in and for 
the District of Columbia, that I have read the foregoing re¬ 
turn and answer by me subscribed and know the contents 
thereof and the matter and things therein stated I verily 
believe to be true. 

JOHN B. COLPOYS. 

Subscribed and sworn to before me this 18" day of 
March, 1940. 


(SEAL) 


LILLIAN A. TRAMMELL 

Notary Public . D. C. 
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34 Notice To Take Depositions 

Filed March 18, 1940 

* • * 

To: John H. Wilson, Esq., 
and 

John Conliff, Esq., 

Attorneys for respondent. 

Gentlemen: 

Please take notice that on Tuesday, March 26, 1940, at 
11:00 A. M., at Suite 410, Medical Building, Market Street, 
Asheville, North Carolina, depositions will be taken in the 
above entitled cause, of the following named persons, be¬ 
fore Miss Marie Shank, Notary Public, at the aforemen¬ 
tioned address: 

Judge Zeb V. Nettles, Ouncombe County Courthouse, Ashe¬ 
ville, N. C. 

Robert M. Welles, Esq., Public Utilities Building, Ashe¬ 
ville, N. C. 

J. Y. Jordan, Esq., Pack Square, Asheville, N. C. 

Clerk of the Court of Buncombe County, Asheville, N. C. 

Attornev Robert R. Williams, Pack Square, Ashe¬ 
ville, N. C. 

Attorney T. J. Harkins, Pack Square, Asheville, N. C. 

Attorney Joseph P’ord, Suite 410, Medical Building, Mar¬ 
ket Street, Asheville, N. C. 

Also please take notice that on Saturday, March 23, 
1940, at 2:00 P. M., in my office, 424 5th Street, N. W., 
Washington, D. C., I will proceed to take the deposition, in 
the above entitled cause, of the following named person, 
before H. A. Harkins, a Notary Public, in and for the Dis¬ 
trict of Columbia: 

Robert H. McNeil, 1627 K Street, N. W., Washing¬ 
ton, D. C. 


T. EDWARD O’CONNELL 
Attorney for petitioner. 
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35 Marshal’s Returns On Subpoenas Issued 

March 19, 1940 

Summoned the above-named witness Robert M. Welles, 
J. Y. Jordan, Clerk of Court of Buncombe Co., served on 
J. E. Swain, clerk all of Asheville, N. C., on March 22, 
1940. 

Judge Zeb V. Nettles, 
at Asheville, N. C. 
on Mar. 23, 1940. 

CHAS. R. PRICE, 

U. S. Marshal, 

By JOHN W. EDWARDS, 

Deputy. 


Summoned the above-named witness Robt. R. Williams, 
T. J. Harkins and Joseph Ford, all of Asheville, N. C. on 
March 22, 1940. 

CHARLES R. PRICE 
U. S. Marshal, 

By JOHN W. EDWARDS, 

Deputy. 


36 Marshal’s Returns 

(To subpoena issued March 25, 1940, to Clyde R. Hoey) 
Summoned the above-named witness Clyde R. Hoey, per¬ 
sonally, March 25, 1940. 

JOHN B. COLPOYS, 

U. S. Marshal, 

By J. A. QUINN, 

Deputy. 

L 
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(To subpoena issued April 4, 1940, to Martin Dies, Robert 
Barker and Samuel Dickstein) 

1) Martin Dies, personally, April 4, 1940. 

2) Robert Barker, personally, April 4, 1940. 

3) Samuel Dickstein, Not to be found, April 5, 1940. 

JOHN B. COLPOYS, 

U. S. Marshal in and for the 
D. of C. 

Bv 1) T. F. QUINN— 

2 & 3) T. J. KELLEY. 

Deputy U. S. Marshals. 

L. 


(To subpoena issued April 5, 1940, to Hon. John P. Mc¬ 
Mahon and Carl Kindleberger) 

Summoned the above-named witness Hon. John P. Mc¬ 
Mahon, personally, April 5, 1940. Carl Kindleberger, per¬ 
sonally, April 5, 1&40. 

JOHN B. COLPOYS, 

U. S. Marshal, 

By A. P. HARE, 

Deputy. 

L. 


Memorandum 

April 1, 1940. 

Bond ($250) of petitioner on appeal—filed. 

37 Order 

Filed July 3, 1940 

• * * 

On motion of the petitioner and for good cause shown, it 
is, bv the Court, this 3rd day of Julv, 1940, 

ORDERED, 

That the Clerk of this Court send to the Court of Ap¬ 
peals, as part of the record in the above-captioned case, the 
originals of depositions and exhibits designated by peti¬ 
tioner. 

DANIEL W. O’DONOGHUE 
Justice 
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38 Transcript of Proceedings 

Filed July 8, 1940 

In The District Court of The United States 
For The District of Columbia 


Application for Requisition 
Requisition No. 781. 

Nobth Carolina, 

Buncombe County. 

State 


vs. 

W. D. Pelley 

Washington, D. C. 

Tuesday, March 12, 1940. 

The above-entitled case came on for hearing before 
Chief Justice Alfred A. Wheat at 11:30 o’clock a. m. 

Appearances: 

On behalf of the United States: 

John J. Wilson, 

Assistant United States Attorney. 

John C. Conliff, Jr., 

Assistant United States Attorney. 

On behalf of the State of North Carolina: 

R. R. Williams, 

T. J. Harkins. 

On behalf of the Defendant: 

T. Edward O’Connell. 


Proceedings 

Mr. Wilson. May it please the court, before proceeding 
mav I introduce to vour Honor Mr. T. J. Harkins and 



WILLIAM D. PELLEY VS. JOHN B. COLPOYS. 


29 


Mr. R. R. Williams, from Asheville, North Carolina. 

39 The Court. I am glad to meet you gentlemen. 

Mr. Wilson. Thev are members of the bar of 

North Carolina and are consulting with us in this matter. 

The Court. While I have been waiting I have been glanc¬ 
ing at these papers, and I had not yet got to the requisition. 
It is the last paper in the bunch. 

(After reading papers) You may proceed. 

Opening Statement on Behalf of the United States 

Mr. Conliff. If your Honor please, the defendant, 
William Dudley Pelley, was convicted in North Carolina 
on January 22, 1935, on two counts of a 16-count indict¬ 
ment. The first count under which he was convicted charged 
a violation of the State Blue Sky law. The second count 
consisted of his violation of the State statute with respect 
to making false representations with respect to the sale of 
securities. Both of these counts, incidentally, I might add, 
are felony counts. 

On February 18, 1935, the defendant was sentenced on 
the first count to a period of from one to two years impris¬ 
onment, and the sentence was suspended for a period of five 
years on certain conditions. 

On the second count on which he was convicted, namely, 
the count charging him with false representations with re¬ 
spect to the sale of securities in the state, the court con¬ 
tinued the prayer for judgment for a period of five years. 
In other words, sentence was not imposed at that time, and 
the term was extended for a period of five years. 

The Governor, in his extradition papers, charges that 
the defendant is guilty of a crime and that he is 

40 wanted by the State now, first, for the purpose of 
imposing sentence under the second count and, 

secondly, for the purpose of determining whether the sus¬ 
pended sentence on the first count should be put into effect. 
The Court. Was he tried on the second count? 

Mr. Conliff. He was tried on both counts. The trial took 
approximately 13 days. 

The Court. And convicted? 

Mr. Conliff. And convicted. But on one count he re¬ 
ceived a suspended sentence, and on the other count the 
prayer for judgment, as they call it—that is, the imposition 
of sentence—was suspended for a period of five years. 
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This proceeding is in accordance with the procedure in 
the State courts of North Carolina; and there are ample 
citations, including decisions of the Supreme Court of the 
State of North Carolina. 

If your Honor please, I can submit evidence as to 
whether or not the defendant is the same man named in 
these papers and, of course, whether or not he is the same 
man who was convicted in the State of North Carolina— 

Mr. O’Connell. If your Honor please, on behalf of the 
defendant I say that he is the person to whom Mr. Conliff 
has referred. 

The Court. As you gentlemen both know, the question 
before me is limited to the identity of the man, the regu¬ 
larity of the papers, and the question of whether or not he 
is a fugitive. 

Mr. Conliff. We have eliminated the question of whether 
or not he is the same man named in the papers, and 
41 whether or not he is a fugitive. So that leaves the 
question of whether or not the papers are in order 
and whether or not he is substantially charged with a 
crime. 

The Government submits that the papers are in order; 
that the record of the State of North Carolina, as certi¬ 
fied in the indictment, the court minutes, the judgment of 
the court, and the capias, are in proper form and duly au¬ 
thenticated; secondly, the Governor has certified that this 
is a crime under the laws of North Carolina, and therefore 
we submit that he is subject to extradition. 

Opening Statement on behalf of the Defendant 

Mr. O’Connell. If your Honor please, on behalf of Pelley, 
I would like to correct the statement made by Mr. Conliff 
that the sentence was suspended on the first count on which 
he was convicted. He was convicted on two counts. Pelley 
paid a fine of $1,000 on the first count. The imposition of 
sentence on the second count was suspended for five years, 
and there were two conditions attached to that suspension. 
One was that he not engage in the publication of certain 
pamphlets relating to a stock transaction. That is not in 
question in this case. 

He is charged with having violated the second condition 
of the suspension; that is, that he be of good behavior. 
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I would like to call your Honor’s attention to the fact 
that the phrase “be of good behavior” is a rather vague 
and indefinite term. We must, in looking at the papers in 
this case, be not guided, strictly speaking, by the law of the 
District of Columbia, but in an effort to give effect to these 
papers we must construe them under the laws of North 
Carolina. 

The Supreme Court of the State of North Caro- 

42 lina has said in another case, the case of State 
against Hardin, that where sentence is imposed upon 

any defendant and the condition attached to it is that he be 
of good behavior before any Judge may remove that sus¬ 
pension and impose sentence, the defendant must be 
charged with a substantial crime. 

The Court. Say that again, please. I did not quite fol¬ 
low you. 

Mr. O’Connell. The term “good behavior,” according to 
a construction placed on it by the Supreme Court of North 
Carolina, presupposes behavior authorized by law as con¬ 
trary to behavior violative of the law\ That is the defini¬ 
tion of it by the State of North Carolina in the case of State 
against Hardin, which is a leading case on the subject. 
The court said that the court had jurisdiction only of the 
laws of the State of North Carolina, and that before sen¬ 
tence can be imposed, where it has been previously sus¬ 
pended, there must be a showing that the defendant has 
done something offensive, that is not considered to be good 
behavior. The Supreme Court of North Carolina has said 
that you must charge that man with a violation of the law 
of the State of North Carolina before he can be brought 
in and suspension lifted or sentence imposed. 

I think that will be conceded by Mr. Conliff to be the 
law, and by Mr. Wilson. If it is not, I shall be glad to 
bring citations to your Honor. 

There is an additional question here. Mr. Conliff has 
said that of course the man is a fugitive. To be a fugitive 
a man must be charged with a crime and he must be wanted 
for a legal, authorized good-faith prosecution in the state 
that seeks him. 

43 I say to Mr. Conliff and to your Honor—or, rather, 
I will say to your Honor and Mr. Conliff— 

The Court. You need not be fussy about that. 
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Mr. 0 ’Connell. I saw a very eminent member of the bar 
walk into an unfortunate situation when he was taking the 
testimony of a man who was in the hospital with a police¬ 
man attending him. The defendant’s lawyer said, “What 
went on in that only the attorney, the defendant, the police¬ 
man, and God will ever know.” 

The district attorney said, “At least it would have been 
more decent to put the Lord first.” 

We further attack these proceedings on the ground that 
a court—and I think your Honor will agree that this is sub¬ 
stantially the law—can suspend a sentence in toto, in its 
entirely, but it cannot suspend on one count and impose 
sentence on another in the same indictment, because to per¬ 
mit such a procedure would result in this situation, that if 
a man were charged with violating the criminal laws on 
two counts, a Judge could bring him in and say, “I will 
sentence you to pay a fine of $5,000 on the first count. I 
will suspend sentence on the second count and place you 
on probation,”—as is often done down in Buncombe Coun¬ 
ty—very well named—and then after the man has paid the 
$5,000, after four years and eleven months have elapsed, 
the Judge mav say he is not of good behavior, and sav “I 
don’t like what he is doing.” Good behavior really amounts 
to a conclusion; it is so indefinite in its terms. Maybe the 
man likes to ice-skate, and the Judge had a terrible fall on 
one occasion, and he thinks that anvbodv that does 
44 ice-skating is not behaving himself, that it is a sport - 
that is going to result in injuries. The Judge might 
say, “Pie might break his leg. I will put him in jail for the 
protection of the public.” And then at the end of five years, 
impose another sentence after the man had paid $5,000 on 
one count in the same indictment. 

Or the court could do this. It could sav, on that first 
count, “Mr. Defendant, I will sentence you to five years 
in the penitentiary, on one count, and on the other I will 
suspend sentence for ten years.” 

Incidentally, they have attempted to suspend sentence in 
this case for ten years. I think the record will show that. 

The Court. I thought it was five vears. 

Mr. O’Connell. I think your Honor will be shocked when 
I bring those matters in this proceeding to your attention. 

Going along with the situation which I have just stated 
to your Honor, the defendant might serve five years on one 
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count, and the sentence under the second count might be 
suspended for ten years. Nine years later the Judge could 
say, “You have not been of good behavior, and I will sen¬ 
tence you to five years more on the second count.” 

That is a possibility and a logical inference to be drawn 
from the charges in this case. 

I would like to have your Honor keep in mind the fact 
that Pelley—and Mr. Conliff will back me up in this—was 
sentenced on February 18, 1935, the five years expiring 
February 18 of this year. The North Carolina Code spe¬ 
cifically states that no sentence may be suspended for a 
period longer than five years. That is the limit. It cannot 
be continued, extended, postponed, or anything done 
45 in connection with it, because that Code specifically 
states in no uncertain terms that five years shall be 
the limit of a suspension of sentence. Nevertheless the very 
learned Judge of Buncombe County, North Carolina, on 
February 20 of this year—and I believe a certified copy of 
what I am about to comment on is in the papers—signed 
an order. The first five years had expired, but he extended 
the term for another five years—one of the most shocking 
things that I believe has been called to your Honor’s Atten¬ 
tion relative to judicial procedure for a long time. It was 
extended for another five years, despite the specific pro¬ 
vision in the North Carolina Code that he cannot do that. 
Nevertheless the Judge is attempting to do it. 

At this time, to simplify things, I would like to ask 
whether or not it is desired to bring Mr. Pelley back to 
North Carolina for the purpose of holding an inquiry to 
decide whether or not he has been of good behavior. Is 
that the contention, Mr. Conliff? 

Mr. Conliff. If your Honor please, I do not think we can 
inquire as to what the intent of the court in North Carolina 
is. The man was convicted in the State of North Carolina. 
Sentence was not imposed on the second count. The court 
has the right to impose sentence, as the decisions of the 
Supreme Court of North Carolina bear me out, at any time 
within that period. I do not think it is proper in an extra¬ 
dition proceeding to go back of what is contained in the 
papers as to what the court intends to do. There is no 
question that the court has the right to sentence this man. 
On the second count he has never been sentenced. No one 
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can question the fact that the court has a right to 

46 sentence a man after he has been convicted. 

On the first count, where the sentence was sus¬ 
pended, the court has seen fit to issue a capias for the re¬ 
turn of this man; and whether or not the court will see fit 
to put the suspended sentence into effect, or whether or not 
it will see fit to discharge him or continue him on probation 
is a matter for the court alone to determine, and no other 
tribunal has a right to go into that. 

Mr. O’Connell. Ordinarily what Mr. Conliff savs is the 
truth; but I would like to call to Mr. Conliff’s attention the 
case of the State v. Smith, 146 Southeastern, 73, in which 
the Supreme Court of North Carolina said: 

“The entering of a judgment lifting a suspension of 
sentence and imposing sentence entered without hearing 
and without evidence of the finding of a violation of a con¬ 
dition originally imposed, held unauthorized.” 

And in that case they cite the case of State v. Hardin, 
State v. Phillips, and State v. Gooding, and go on to say 
that the defendant must have an opportunity to be heard 
in open court as to whether suspended sentence had been 
complied with, and it must be proved by evidence that the 
conditions have been violated. 

Having in mind what I have just said to your Honor, 
that the defendant is entitled to a hearing in open court, 
I want to quote from the latest order entered with refer¬ 
ence to the conditions and circumstances in this case. I 
would like to read you three lines from the order of the 
Judge, keeping in mind that the Supreme Court of the 
State of North Carolina says that a man must be 

47 given a hearing, and it must be shown that he vio¬ 
lated the law of the State before suspension can be 

lifted and the sentence imposed. I think it is the most 
outrageous thing. I do not know how they put this in the 
order, because it is nothing but a scheme and a frame-up, 
indicating the ulterior motives behind the prosecution. 

It says that the court further finds as a fact that at the 
October term, A. D. 1939, of the Superior Court, of Bun¬ 
combe County, North Carolina, the Judge issued a capias 
for the arrest of the said W. D. Pellev. 
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Just keep in mind what the purpose of the capias is; and 
these are the Judge’s own words: 

“To be brought before the court for the purpose of im¬ 
posing sentence.’’ 

Not for a hearing; not to give this man an opportunity 
to say, “Confront me with evidence, under the Constitution. 
I am entitled to hear my accusers and to offer some evi¬ 
dence in rebuttal, if any I have. Under the Constitution I 
am entitled to be confronted by my accusers, to know 
whereof I am accused and of wrhat I am accused.” 

Nowhere in these proceedings have they said anything 
to your Honor to the effect that this man has been a bad 
citizen and has done anything to violate the laws of the 
State of North Carolina. They are trying to hang their 
hat on the old parole citations where a convict is paroled 
pending good behavior, and during the term of his parole 
he violates it. Parole does not justify extradition. That 
is not the situation here. This man is not on parole. 

I do not know whether Mr. Conliflf will object to it, but 
your Honor is not bound in this proceeding by strict 
48 rules of law\ There was a sentence suspended in 
North Carolina, and that can onlv be lifted bv having 
the man charged with a violation of a substantial criminal 
law of the State of North Carolina. 

The Court. That may be true of the first count; but as 
to the second, what about that? 

Mr. O’Connell. The second one is the one with which 
we are concerned. On the first count he paid a $1,000 fine. 
On the second one sentence was suspended for five years— 

Mr. Conliflf. T would like to object to that, if your Honor 
please. The exact judgment is contained in the requisi¬ 
tion papers, and there is no question about the first count. 
Certain conditions were attached to it, and the words in the 
judgment are as follows: 

“Count No. 2 against the defendant Pellev and prayer 
for judgment continued for five years.” 

There is no condition attached to that whatsoever. The 
sentence is merely continued for a period of five years. 

Mr. O’Connell. I will give your Honor a copy of the 
order. Will your Honor permit me to show you in the 
papers ? 
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The Court. Yes. 

Mr. O’Connell. I do not see how Mr. Conliff could have 
made the statement which he just made to your Honor. 
Here is the language of the court in this paper which is 
signed by the Governor (indicating). “The foregoing sen¬ 
tence of inprisonment is suspended for a period of five years 
on the following conditions.” 

This (indicating) is a certified copy of the court’s 
order— 

49 Mr. Conliff. I think Mr. O’Connell should read 
from the beginning. 

The Court. I cannot understand vou when vou are both 

* V 

talking at once. 

Mr. Conliff. Mr. O’Connell started half way in the judg¬ 
ment. 

Mr. O’Connell. I will read it all: 

“1. That the defendant Pellev pay a fine of $1,000 and 
the costs of the case,” and so forth. 

“2. That the defendant be and remain continuously of 
good behavior.” 

That is the provision on which they are attempting to 
bring him in. Now, that provision relates to both counts, 
because when thev sentenced him there were two defen- 
dants convicted. One was Pellev and the other was Sum- 
merville. The court first takes up the case of Pellev and 
forces him to pay a fine of $1,000, and then goes on to say 
that it will suspend sentence, not on the other count, but it 
is obvious what the court’s intent was, because it could not 
fine him $1,000 and suspend sentence at the same time. That 
would be doing what I called to your Honor’s attention a 
little while ago. That provision applied to both of these 
counts. 

I am not going to make a great point of that. But, re¬ 
gardless of what Mr. Conliff says, we are concerned with 
the expression that he “be of good behavior.” 

The Supreme Court of the State of North Carolina has 
said manv times over that vou cannot sentence a man on a 
suspended judgment without his being present and being 
given an opportunity to be heard. 

The Court. Is not that what they want to get him 
back for? 


50 
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Mr. O’Connell. No, indeed. They have already sen¬ 
tenced him; they have already decided that he is guilty. 

Mr. ConlifF. I do not like to interrupt, but with respect 
to the judgment of this court I think it should be made clear 
to your Honor exactly what this sentence was on each indi¬ 
vidual count. Mr. O’Connell did not start at the beginning 
of the sentence. He started to read, implying that those 
conditions attached to the second count. 

Mr. O’Connell. Read the whole thing. 

The Court. Let me read it. 

(Papers were handed to the court.) 

Mr. Wilson. I call vour Honor’s attention to the last 
paragraph. 

The Court (reading): “On count No. 2 against the de¬ 
fendants Pelley and Summerville, prayer for judgment 
continued for five years.” 

I think I have read it correctly. 

Mr. O’Connell. I do not want unduly to prolong this 
case, but for the purpose of showing your Honor what the 
real situation is I would like to call Mr. Williams to the 
stand. 

The Court. Is he one of the gentlemen who was intro¬ 
duced to the court this morning? 

Mr. Williams. I am a lawyer from North Carolina. 

Mr. Williams. I am a lawyer from North Carolina. 
51 Thereupon Robert R. Williams was called as a 
witness on behalf of the defendant and, being first 
duly sworn, was examined and testified as follows: 

Direct Examination 

By Mr. O’Connell: 

Q. What is your full name, sir? A. Robert Ransome 
Williams. 

Q. What is your occupation or profession? A. I am a 
lawyer. 

Q*. Where? A. In North Carolina. 

Q. What county? A. Buncombe County. 

Q. You know the defendant Pelley, do you not? A. Yes. 

Q. You are very well acquainted with the Judge who 
signed the capias for Mr. Pelley, are you not? A. Yes. 

The Court. Are you an officer there, a district attorney 
or prosecuting officer? 
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The Witness. I am in this situation, your Honor. The 
prosecuting attorney now was Mr. Pelley’s attorney at the 
trial of this case. In view of that situation the Judge ap¬ 
pointed Mr. Harkins and me special prosecutors in this 
case to represent the People of the State. 

The Court. The man who prosecuted Pelley is now 
Pelley’s counsel? 

The Witness. No, sir. The man who was Pelley’s 

52 counsel at the time of the trial is now the prosecut¬ 
ing attorney. 

By Mr. O’Connell: 

Q. Who was the prosecutor of Pelley? A. The prose¬ 
cuting attorney at the time has since been elected Judge. 

Q. The man who prosecuted Pelley is the Judge who is 
issuing this capias for his arrest? A. I say that; but I wish 
to add an explanation. He has expressly stated— 

Mr. O’Connell. I object to what he has expressly stated. 

The Court. What did you put this man on the stand for? 
You said you wanted to put him on the stand for the pur¬ 
pose of showing conditions down there. 

Mr. O’Connell. Yes, sir—this condition that lie has just 
stated, that the man who prosecuted Pelley is now the 
Judge, and he is the one who issues these papers to bring 
Pelley back—still prosecuting him. 

The Witness. I want to explain that the Judge has said 
that he would not hear this case. We have a rotation sys¬ 
tem of Judges in North Carolina: and the Judge who is on 
the bench and will hear this case is the Judge who presided 
at the trial at the time Pelley was convicted, who knows all 
the facts, and who, Mr. Pelley in a public statement said, 
had given him a perfectly fair and impartial trial. 

Mr. O’Connell. Is there a copy of the order of February 
20 in these papers? 

Mr. Wilson. Of this year? 

Mr. O’Connell. Yes. 

Mr. Wilson. I think so. 

53 The Court. I think it is dated February 20. 

By Mr. O’Connell: 

Q. How long have you been practicing law in North Caro¬ 
lina A. Thirtv-six vears, almost. 

« • 7 
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Q. It is judicial procedure there, is it not, to bring a man 
in and give him a hearing before a suspension is lifted and 
sentence is imposed? A. Oh, yes. 

Q. I will ask you to read this. This is a copy of the order 
signed February 20. Will you read, starting after the semi¬ 
colon there (indicating)? A. This speaks for itself. 

Q. I will ask you to read it to his Honor. 

The Court. Is that what I read a little while ago 

Mr. O’Connell. No, sir. 

The Court. Go ahead and read it, then. 

The Witness. Shall I read the entire order? 

Mr. O’Connell. I have a purpose in asking you to start 
with the semi-colon, w T here I pointed out. 

The Witness (reading): “And the court further finding 
as a fact that in the October A. D. 1939 term the under¬ 
signed issued a capias for said W. D. Pelley to be brought 
before the court for the purpose of imposing sentence upon 
the said W. D. Pelley within the said period of five years, 
and also for the purpose of determining whether his sus¬ 
pended sentence should be put into effect.” 

Mr. O’Connell. I want to emphasize to your Honor that 
this order says that they want him back there not to 
54 give him a hearing, but to impose sentence on him. 

The Court. And the chances are that when he is 
brought back there he will be heard. 

Mr. Conliff. He cannot have a hearing until he is present 
before the court. 

The Court. This is but a paper upon which he is brought 
before the court. When he is brought before the court, then 
he has certain rights. 

Mr. O’Connell. Will vour Honor keep in mind that this 
man’s suspended sentence expired February 17, 1940. 

By Mr. O’Connell: 

Q. When did the February term start? A. It started— 
I forgot the exact date; but if a capias had been issued in 
October of last year and he had fled the State, it is our in¬ 
terpretation of the law that a man cannot flee the jurisdic¬ 
tion of a state and hide himself and let the time run out and 
take advantage of the expiration of the time. 

By Mr. 0 ’Connell: 

Q. In other words, you state that the issuance of the 
capias stopped the period of the five years running? A. Yes. 
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Q. Explain why the Judge extended the five years by his 
written order. A. That was done just as a precaution. 

Q. And you knew that this order was entered after the 
first five years had expired, did you not? A. At the same 
term of court— 

Q. Will you answer that question? A. No; I don’t know 
that. 

55 Mr. Wilson. If you want to argue with the witness, 
you can expect to get that kind of an answer. 

Mr. O’Connell. I expect to get that kind of answer, all 
right. 

The Court. Mr. O’Connell, you have got to be courteous. 
Mr. O’Connell. I will apologize for that, your Honor. 
I merely said that in view of what Mr. Wilson said. 

That is all, sir. 

(The witness left the stand.) 

Mr. O’Connell. May we approach the bench, your Honor? 
The Court. Yes. 

(Counsel for both sides approached the bench and con¬ 
ferred with the court in a low tone of voice as follows:) 

Mr. O’Connell. If your Honor feels that he should be 

returned to North Carolina I do not want to prolong this 

case. Will vour Honor allow me a few minutes? 

•» 

The Court. Surely. I am going to send him back. There 
is not the slightest ground for not sending him, that I can 
see. 

Mr. O’Connell. I do not want to drag it out. 

Mr. Wilson. There will not be anv rush about the thing. 
Mr. O’Connell. Will your Honor give me, say, an hour? 
I want to apply for a writ of habeas corpus. 

The Court. Surely. You can have that time. 

Mr. Wilson. That is quite agreeable to us. 

(Counsel returned to the trial table, and the hearing pro¬ 
ceeded as follows:) 

The Court. Gentlemen, I do not see any reason in 

56 the world why I should not grant the application by 
the Governor of North Carolina for the return of 

this man. But Mr. O’Connell has just requested time to 
apply for a writ of habeas corpus, and I want to give him 
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the time to do it, and the United States Attorney has con¬ 
sented. So I am going to sign an order directing his return. 

Mr. O’Connell. Will your Honor withhold the signing of 
that out of an abundance of caution? 

The Court. Have I not got to sign it? 

Mr. O’Connell. Your Honor can say right now that he 
must go back, but your Honor need not sign the order now. 

The Court. The man is in custody under an order direct¬ 
ing him to be extradited to the State of North Carolina. 

Mr. O’Connell. When your Honor signs the order, will 
you direct that the Marshal keep him in his custody? 

The Court. Surely. You will see that this order is not 
executed until counsel has had time to apply for a writ of 
habeas corpus? 

Mr. Wilson. Absolutely, your Honor. 

The Court. I suppose you will give bond? 

Mr. O’Connell. Yes, sir. 

The Court. Of course you are required to do it now. 

Mr. O’Connell. Yes, sir. And your Honor will issue an 
order to the Marshal to hold him in his custody. 

Mr. ConlifF. An officer of the State is here, too, your 
Honor, but he will not attempt to take him. 

(Whereupon, at 12:10 o’clock p.m., the hearing in the 
above-entitled case was concluded.) 
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58 Proceedings 

Mr. Conliff. If your Honor please, I would like to pre¬ 
sent to the Court Robert R. Williams, a member of the Bar 
of the State of North Carolina. He has been appointed by 
the State of North Carolina as special prosecutor to pre¬ 
sent the facts to that Court. 

I would like to present the requisition papers of the State 
of North Carolina and the order of Chief Justice Wheat of 
this court. 

Mr. O’Connell. I present to Your Honor General Albert 
L. Cox who has a message from the Governor. 

Mr. Cox. May it please the Court, I am appearing on 
behalf of the Governor of the State of North Carolina, who 
was issued a subpoena as a witness in this case. 

The Governor has directed me to say to the Court and 
to Mr. O’Connell that he knows nothing in any way about 
the transaction with reference to Mr. Pelley in any particu¬ 
lar. I have here a letter from Governor Hoev, which reads 
in part as follows: 

“***except that I received in the mails an application 
from the Solicitor of the District asking for the extradi¬ 
tion, and it was made out in proper form and I granted it 
in the regular routine incident to the office. 

“I had no discussion with anybody about it and have 
no information with reference to the case in any way ex¬ 
cept such as revealed in the application for extradition, 
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which was honored and forwarded to the District of Co¬ 
lumbia. However, if there is any statement about any 
matter that I have any information about that either Mr. 
O’Connell wishes or the Court desires, I will be glad to 
answer any such inquiries under affidavit and for- 

59 ward. 

“I have several engagements and it is a practical 
impossibility for me to get away to go to Washington on 
April 3rd, and my whole schedule through April and May 
is crowded. I am sorry to bother you, General, about this 
matter, but it will be a very great convenience to me if I 
may be relieved of the obligation to attend court about a 
matter of which I have absolutely no knowledge and can¬ 
not testify to anything that would either help or injure the 
chances of Mr. Pellev.” 

w 

May I say to the Court that Governor Hoey is an out¬ 
standing lawver of abilitv in North Carolina. He would be 
the last person in the world that I know of who would of¬ 
fer any disrespect to this Court by failing to answer a sub¬ 
poena. 

As I said to you, it is due to his official business alone 
for which he made; promises before the subpoena was 
served that prevents his attendance in court today. 

Therefore I ask that he be relieved of the obligation of 
appearing in response to the subpoena served on him. 

Mr. O’Connell. If Your Honor please, I -would like to 
say that Governor Hoey was served personally within this 
jurisdiction. I do not think we should be prevented at this 
time from showing what we expect to show by Governor 
Hoev’s testimony. Governor Hoey is the same as any 
other individual before this court. 

The Court. What do you want me to do? 

Mr. O’Connell. I want this hearing continued until Gov¬ 
ernor Hoey is here. I have several reasons which I expect 
Your Honor will consider and I would like to offer 

60 them to you. 

First, I think that the Governor has no right to 
disregard this subpoena. This Court expects that it be 
honored. 

61 The Court. Well, you are asking that it be con¬ 
tinued until the Governor comes here? 
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Mr. O’Connell. Yes. 

The Court. I suggest that you tell me what you expect to 
show bv him. 

Mr. O'Connell. I expect to show that none of the state¬ 
ments contained in his letter are true. I expect to show by 
the Governor, to show he was served within the jurisdic¬ 
tion and when we have an opportunity to have that man 
within the jurisdiction which he was ordered by the sub¬ 
poena to honor, then he has no right to flaunt it. 

The Court. What do you want to show? 

Mr. O’Connell. We intend to show that the papers are 
not in proper order. 

The Court. What would he testify to or prove? Just 
tell me what you want. 

Mr. O’Connell. I do not think T should be forced to re¬ 
veal that at this time. 

The Court. If you want me to consider your motion for 
continuance, you will have to tell me what you expect to 
show. 

Mr. O’Connell. Is your Honor holding that the Governor 
can arbitrarily refuse to come to court? 

The Court. You heard my ruling. If you want to have 
me rule on it, you can tell me. 

Mr. O’Connell. Note an exception to that. 

I will state this that I intend to show that the Governor 
did not study the papers; that he does not know what is in 
the papers; that he did have a conversation with certain 
people before he signed the requisition; that he does have 
a personal interest in the Pellcy case; that he has 
62 discussed it with other persons who have a personal 
interest in the Pcllev case and that the papers were 
not in order when the official seal was placed on those 
papers; that he had no idea what was in them or what 
papers were lost. 

I can show from the deposition of Judge Nettles that 
there were certain papers missing from the papers. 

The Court. Can you tell me what papers are missing? 

Mr. O’Connell. One paper that is missing is the order 
to the Sheriff of Buncombe County to go forward and seize 
wherever it might be found—not limited to Buncombe 
County, not limited to the State of North Carolina. 
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The Court. To seize? 

Mr. O’Connell. Yes, and not limited to the United States 
—anything of any nature which might tend to incriminate 
Mr. Pelley. 

I intend to show that certain records of a private nature 
were seized in accordance with that order. 

I have the North Carolina Code here which makes the 
issuance of such an order a misdemeanor punishable as a 
misdemeanor. 

I can show, which is in the record now, the depositions 
filed, that the Judge admits issuing such an order. I in¬ 
tend to show that such an order was issued at the instiga¬ 
tion of Martin Dies. 

Mr. Conliff: I object to this line of argument. 

The Court. Go ahead. 

Mr. O’Connell. We charge a conspiracy in this case to 
railroad this man to jail. T intend to show, and I can show 
it by competent testimony that Chairman Martin 
63 Dies issued a statement that he was going to North 
Carolina— 

The Court (interposing). I want to know what the Gov¬ 
ernor will testify to. 

Mr. O’Connell. I intend to show his statement that he 
knows what is in the papers, being in good order, is not a 
true statement, that he does not know what is in the papers, 
and I think I am entitled to show that. 

He has sent his requisition here to bring a man back from 
one state to another. He put the official seal of the state on 
them. He says he does not know anything about the case 
and “all I did was sign the papers” and he does not know 
what is in them. 

Why should your Honor be bound by a man who does not 
know what the papers contain ? 

The Court. Is that what you want to show? 

Mr. O’Connell. I want to show that, and I want to show 
that it is unlawful to certify an order— 

The Court (interposing). The Governor could not tell 
you about that. 

Mr. Conliff. That is a matter of record. 

The Court. Just confine yourself to what the witness 
will testify to. 
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Mr. O’Connell. That is what we have been confronted 
with “that it is a matter of record’’. It is not a part of the 
record of the case, and I intend to show that you are not 
bound by the record; you are not bound by the record if cer¬ 
tain things were taken out of that record. That is what we 
have proved in this deposition. 

The Judge admits issuing that order upon which the in¬ 
formation was based that Pelley had been misbehav- 

64 ing himself. He admits signing the order, and the 
Clerk of the Court admits the order is not in the file 

and was not sent to Washington. 

The Court. I have difficulty understanding you. I under¬ 
stand that you expect to show by the Governor— 

Mr. O’Connell (interposing). I would like to ask the 
Governor whether he put his seal on these papers and did 
he know such conditions existed. We have a right to show 
that. 

Why should this man arbitrarily send word to this Court 
that he cannot come; that he is too busy? 

You have heard that objection before and you have always 
ordered them to come before the Court. You do not grant 
that privilege to everybody coming here and urging it; they 
are ordered to come. This Court should insist on bringing 
this man in. He has been subpoenaed by proper order 
within the confines of the District of Columbia. I say it is 
our right to cross-examine him. 

The Court. That is what you want to prove by him ? 

Mr. O’Connell. Yes. 

The Court. I do not think the facts you have stated 
would be relevant, so I will deny the motion for a continu¬ 
ance. 

Mr. O’Connell. I have another ground for the motion. 

The Court. No, I won’t hear you on that. 

Mr. O’Connell. May I present the motion? 

The Court. No, you have stated your grounds for the 
motion. 

Mr. O’Connell. No. 

The Court. I have ruled on it. 

Mr. O’Connell. You haven’t heard all my grounds. 

The Court. I thought you were finished. 

65 Mr. O’Connell. I said I was finished with the 
point about the Governor. 
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Now, there are tv o special prosecutors appointed by the 
State of North Carolina, and one of the prosecutors has 
been introduced to your Honor. 

However, there is another gentleman by the name of Mr. 
Harkins who was present when we had the first hearing be¬ 
fore Mr. Justice Wheat. Both of these gentlemen were ex¬ 
amined by way of deposition in Asheville. Both of these 
men refused to answer questions saying that “We are not 
now at Washington, but will appear before the District 
Court J udge and then and there I may answer these ques¬ 
tions if I am ordered to do so.” 

These questions concern the source of private compen¬ 
sation to these men, Harkins and this gentleman now here, 
where they received the money to prosecute Pelley. 

The Court. Is that what you expect to prove by the Gov¬ 
ernor? 

Mr. O'Connell. That is one of the things I expect to 
prove. 

The Court. By the Governor? 

Mr. O’Connell. I expect to prove— 

The Court (interposing). Answer the question. Do you 
expect to prove that by the Governor? 

Mr. O’Connell. I expect the Governor’s evidence to be 
more or less cumulative along with other evidence that we 
will bring out. 

I would like to have you note the names he wrote on this 
paper, which was read to Your Honor; Max Gardner, and 
Don Elias, a big newspaper man. 

We intend to show that all these people are con- 
6b nected with the conspiracy to have Pelley brought 
back on a vague charge of violating parole. 

Bear in mind that this Judge who has ordered the copies 
issued for Pelley is the same man who stood before the jury 
for an hour and excoriated Pelley, as a prosecutor in this 
same question. 

Mr. Conliff. 1 object to that. That has no part of Mr. 
O’Connell’s argument for a continuance. 

The Court. Confine your statement to what you expect 
to show by the Governor. 

Mr. O’Connell. T want to show it in order to show you 
their refusal to answer these questions. 

The Court. That is not before me. 
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Mr. O’Connell. I am putting it before you. It was or¬ 
dered on deposition by this Court. 

The Court. I understand your motion was based on what 
the Governor would show. 

Mr. O’Connell. And also other witnesses. 

The Court. Go ahead. Mention your motion and tell me 
the grounds. 

Mr. O’OConnell. Absent witnesses. The Governor of 
North Carolina subsequently made Harkins a prosecutor. 

The Court. Is Mr. Harkins under subpoena? 

Mr. O’Connell. Mr. Harkins was under subpoena to tes¬ 
tify in this deposition and refused to answer because he 
would be here today and then we discover that he is not here. 
Are we to be deprived of his testimony in any such manner? 
This Court is entitled to hear this case. That man was ap¬ 
pointed a special prosecutor with Mr. Williams, today 
67 here in this case. He was questioned about the source 
of his compensation, and then absents himself from 
this hearing with no explanation as to why he is not here. 

Why do we not have a right to examine this witness when 
he has received his witness fee and been personally served? 

Yet, they give such an excuse as that: “I refuse to tes¬ 
tify; I will be in Washington.” Then he is not here. Will 
Your Honor permit that? 

We have no remedy; therefore we are calling upon Your 
Honor to be relieved. 

The Court. Is that your motion? 

ATr. O’Connell. Yes. 

The Court. I will deny the motion. You may renew your 
motion after the case has progressed to the point where I 
am able to tell whether the testimony is of value. 

Mr. O’Connell. I note an exception to Your Honor’s rul¬ 
ing. 

I want to offer this letter from Governor Hoev as evi¬ 
dence and as an additional ground for our motion for re¬ 
continuance. It may be marked Petitioner’s Exhibit No. 1. 

(Letter dated March 28, 1940, Clyde R. Hoev, to Albert 
L. Cox was marked Petitioner’s Exhibit No. 1 for identifi¬ 
cation.) 
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68 Pet. #1 

State of North Carolina 
Governor’s Office 
Raleigh 


Clyde R. Hoey 
Governor 


March 28th, 1940. 


General Albert L. Cox, 

Attorney at Law, 

Shoreham Building, 

Washington, D. C. 

Mv dear General: 

1 have your letter of March 27tli, 1940, and thank you for 
the interest which you have manifested in my behalf in 
trying to have me relieved from attendance in the Pelley 
trial. In the event Mr. O’Connell refuses to release me, I 
will appreciate it greatly if you will take the matter up with 
the Judge. You are authorized to say to Mr. O’Connell that 
I do not know anything in the world about the transaction 
with reference to Mr. Pelley in any particular, except that 
I received in the mails an application from the Solicitor of 
the District asking for the extradition, and it was made out 
in proper form and I granted it in the regular routine inci¬ 
dent to the office. 

I had no discussion with anvbodv about it and have no in- 

* * 

formation with reference to the case in any way except such 
as revealed in the application for extradition, which was 
honored and forwarded to the District of Columbia. How¬ 
ever, if there is any statement about any matter that I have 
any information about that either Mr. O’Connell wishes or 
the court desires, I will be glad to answer any such inquir¬ 
ies under affidavit and forward. 

I have several engagements and it is a practical impossi¬ 
bility for me to get away to go to Washington on April 3rd, 
and my whole schedule through April and May is crowded. 
I am sorry to bother you. General, about this matter, but it 
will be a very great convenience to me if I may be relieved 
of the obligation to attend court about a matter of 
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69 which I have absolutely no knowledge and cannot tes¬ 
tify to anything that would either help or injure the 

chances of Mr. Pellev. 

With sentiments of esteem and regard, I am 

Yours very truly, 

CLYDER HOEY 

70 Mr. O’Connell. I want to urge upon your Honor 
that Pellev is not a fugitive and that the Court had 

no jurisdiction— 

The Court. May 1 interrupt? Do you have some deposi¬ 
tion that has been taken or have vou anv testimonv? 

v m •> 

Mr. O’Connell. I want to refer to the question of law be¬ 
fore I offer anv evidence. There has been no case shown as 
to why Pellev should be brought to North Carolina. He is 
not a fugitive. We say the papers do not make him a fugi¬ 
tive. If Your Honor will look at the papers, there is not 
the slightest charge against Pellev; he is not accused of any 
crime in the State of North Carolina. 

The Court. T think you had better complete your case. 
Mr. O’Connell. Mr. Pellev, take the stand. 

Thereupon, William Dudley Pelley, the petitioner, was 
called as a witness in his own behalf and, having been first 
dulv sworn, was examined and testified as follows: 

Direct Examination 

By Mr. O'Connell: 

Q. What is your full name? A. William Dudley Pelley. 
Q. You are presently residing in the District of Colum¬ 
bia ? A. That is correct, sir. 

Q. Now, can you tell us when and where you first heard 
of the capias being issued for you by your former prosecu¬ 
tor, Judge Nettles? A. I bought a copy of the Cincinnati 
‘“Inquirer” in Cincinnati, Ohio. I turned to the 

71 specific article which described this capias being is¬ 
sued. 

Q. Do you have a copy of the article that appeared in the 
Cincinnati “Inquirer” as of that date? A. Yes, I 

72 cut it out, sir (handing a newspaper clipping to Mr. 
O’Connell). 

Mr. O’Connell. I want to offer it in evidence to show 
where Mr. Pelley first became informed of any capial. 
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Mr. Conliff. If your Honor please, at this point, I ob¬ 
ject to the admission of this article in evidence. 

Mr. O’Connell. State the ground for the objection. 

Mr. Conliff. On the ground that it is purely immaterial. 

The Court. Just a second. 

Mr. Conliff. The first ground of my objection to the ad¬ 
mission of the clipping is that it does not show on its face 
where it came from and what newspaper it is clipped from; 
secondly, my objection is that it is purely immaterial to 
this case, which is a habeas corpus, where Mr. Pelley first 
became advised that a capias had been issued against him. 
It is immaterial with respect to the law of extradition 
whether a fugitive has knowledge that he is wanted by the 
demanding state or not. 

The question is, is he wanted by the state? And is he 
found somewhere else? If lie is found somewhere else, he 
is a fugitive. It makes no difference whether he has knowl¬ 
edge that the state wants him or not. 

Mr. O’Connell. If your Honor please, I would like to say 
on the law of habeas corpus that I would like to correct Mr. 
Conliff’s statement as to the law. Flight is an important 
element on fugitivity, and the Court can certainly inquire 
into the question of whether or not this petitioner deliber¬ 
ately absented himself from the state for the purpose of 
avoiding service of process in connection therewith. 

The Court. T do not think that is a correct state- 
73 ment of the law, Mr. O’Connell. My understanding 
is that he is a fugitive if he is not there when wanted. 

This is hearsay. If you want to show he learned any cer¬ 
tain time that he was wanted, you can do that, but I do not 
see the need for this. 

Mr. O’Connell. I note an exception to your Honor’s re¬ 
fusal to admit the newspaper clipping from the Cincinnati 
“Inquirer” of October 19, 1939. 

May I offer or request that T be permitted by your Honor 
to subpoena a copy of that paper from the Library of Con¬ 
gress to substantiate the fact that that article did appear 
in that paper? 

The Court. I think it can be taken that this was taken 
from a copy of the paper of that date. 

Mr. O’Connell. Yes. 

Mr. Conliff. I have no knowledge of that. 
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The Court. I assume it is. 

Mr. O’Connell. Will it be conceded? 

The Court. I cannot make them concede it, but I will as¬ 
sume it is a copy taken from that paper. 

Mr. O’Connell. I make the further request that we be 
permitted to subpoena the copy of the Cincinnati “In¬ 
quirer” of that date to prove that that article did appear. 

The Court. I do not think it is material. 

Bv Mr. O’Connell: 

Q. Now, do you in the course of your work travel any¬ 
where outside tlie State of North Carolina? A. I travel 
from 50 to a hundred thousand miles by the speedometer of 
my car. 

74 Q. That covers how many states? A. The whole 
48 states. 

Q. Have you been charged with any criminal offense 
since the time your sentence was suspended in North Caro¬ 
lina? A. Not to my knowledge, sir. 

Q. Have you read the depositions of .Judge Nettles and 
the other gentleman in the matter? A. I have, sir. 

Q. Have vou found anvthing in there stating that you 
were charged with an offense against the law of North 
Carolina? A. Not against the laws of North Carolina, no, 
sir. 

Q. Did you find any charge of a violation of any other 
laws? A. No other laws, no, sir. 

Mr. O’Connell. That is all. 

Cross-Examination 
By Mr. Conliff: 

Q. Mr. Pellev, isn’t it a fact that you were convicted by 
a jury in the State of North Carolina? 

Mr. O’Connell. We will stipulate that. We will stipu¬ 
late as to the conviction and we will stipulate as to the sen¬ 
tence. 

Mr. Conliff. Now, with respect to that sentence, Mr. 
O’Connell, do you stipulate that the sentence is as recorded 
in the papers signed by the Governor? 

Mr. O’Connell. T would like to see a copy of the judg¬ 
ment, 

(A document was handed to Mr. O’Connell.) 
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Mr. O’Connell. We will stipulate that is the judgment of 
the Court. I think it could be marked. 

Mr. Conliff. For the purpose ,of the record, I 

75 would like to have stipulated that Mr. Pelley was 
convicted on two counts of the indictment. 

Mr. O’Connell. We will stipulate that. 

Mr. Conliff. He was convicted in the State of North 
Carolina on January 22nd, 1935, on two counts in the in¬ 
dictment. 

Mr. O’Connell. Of a 16-count indictment. 

Mr. Conliff. The first count under which the defendant 
was convicted charged the violation of the so-called state 
‘‘Blue Sky Law”; the second count under which he was 
convicted charged a violation of the law with respect to 
false representation in connection with the sale of securi¬ 
ties in the State of North Carolina. 

Will you stipulate on that? 

Mr. O’Connell. I did not stipulate as to that last state¬ 
ment; I stipulated that he was convicted of two counts on 
the judgment which is part of the record that your Honor 
has before you. 

Mr. Conliff. The indictment shows what counts he was 
convicted on. 

The Court. Is that indictment in here? 

Mr. Conliff. Yes, your Honor. 

The Court. The first and second? 

Mr. Conliff. Yes. 

Mr. O’Connell. May I see that? 

The Court. Is that correct? 

Mr. O’Connell. No, the judgment does not indicate that. 
The judgment merely recites that he was convicted without 
reciting what the contents were. 

Mr. Conliff. The minutes of the Court also con- 

76 tained in these requisition papers show which counts 
the defendant was convicted on. 

The Court. I cannot place rev hands immediately on the 
judgment. Do you know where it is? 

Mr. Conliff. Yes, if I may assist your Honor, I think I 
can. It is near the front part. 

The Court. Were there counts dismissed? 

Mr. O’Connell. Three counts went to the jury. He was 
convicted on two and found not guilty on the other one. 
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The Court. This minute shows that the jury brought in a 
verdict of guilty as charged on the first and second counts 
in the indictment, and not guilty as charged in the seventh. 

Do you stipulate that as correct? 

Mr. O’Connell. I won’t stipulate. I mean, if the record 
shows that— 

Mr. ConlifT. Further, I want to bring out from this wit¬ 
ness or by stipulation if Mr. Pellev was sentenced on Feb¬ 
ruary 18, 1935. 

The Court. Is that in evidence? 

Mr. O’Connell. We will stipulate that. 

The Court. He was sentenced on February 18,1935. 

Mr. O’Connell. That is right. 

The Court. Is that exact sentence in the record? 

Mr. O'Connell. One to hvo years at hard labor. That is 
on one count, and the sentence was suspended on the second 
count. 

Mr. Conliff. Prayer for judgment was continued for five 
years, and the sentence was never imposed on the second 
count. 

Mr. O'Connell. Would you read back the last statement 
of Mr. Conliff, Mr. Reporter? 

77 (The last statement of Mr. Conliff was read by the 
reporter.) 

Mr. O’Connell. That is right. We will stipulate that. 

Mr. ConlifT. Now, Mr. O’Connell, with reference to the 
sentence of February 18, 1935, is it stipulated that prayer 
for judgment was continued for five years, so the five years 
would not expire until February 18, 1940. 

The Court. I can conclude that. 

By M r. ConlifT: 

Q. You became aware that the Court in North Carolina 
wanted you in October of 1939; is that correct? 

The Court. He has already testified he read this paper. 

The Witness. Only through hearsay in that newspaper 
clipping. 

Mr. O’Connell. There is some backfire. 

The Court. Do you want the clipping in? 

Mr. ConlifT. I don’t object to him testifying that he be¬ 
came aware of it. 

Mr. O’Connell. Do you want to stipulate that? 
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Mr. Conliff. I only object to the source of the informa¬ 
tion being introduced into Court. 

The Court. Is that all ? 

Mr. Conliff. That is all. 

Mr. O’Connell. Step down. 

(The witness left the stand.) 

Mr. O’Connell. Mr. Williams. 

78 Thereupon, Robert R. Williams was called as a 
witness for and on behalf of the petitioner and, 

having been first duly sworn, was examined and testified 
as follows: 

Direct Examination 

By Mr. O’Connell: 

Q. Mr. Williams, you are a resident of Buncombe County 
in North Carolina? A. I am. 

Q. How long have you lived there? A. Continuously 
since January 1st, 1907. 

Mr. O’Connell. May I announce at this time that I pre¬ 
sent Mr. Williams as a hostile witness. 

By Mr. O’Connell: 

Q. You were served with a subpoena to appear for the 
taking of your deposition, were you not, on March 26, 1940? 
A. I was served with a subpoena. I think that was the 
date. 

Q. You did appear in conformity with the conditions 
stated on that subpoena? A. T did, yes. 

Q. You were interrogated on March 26, 1940? A. Yes. 

Q. I ask you whether or not you have ever appeared 
before as a special prosecutor of Mr. Pelley. 

Mr. Conliff. I object to that question. 

Mr. O’Connell. T intend to connect it up, in ac- 

79 cordance with my previous statement, that' we intend 
to show the conspiracy, that there was no charge 

pending against him, and that the whole proceeding is a 
frameup. I think we are entitled to show that. 

I say and I intend to show by this witness that he has 
received and is receiving private compensation from sources 
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which he refuses to disclose and that he has an interest in 
this case. 

I intend to show that he previously prosecuted Pelley in 
a previous action and received private money, the sources 
of which he refuses to disclose. 

I call your Honor’s attention to the deposition attempted 
to be taken from him in which he stated that he considered 
it not to be the business of the questioner, of this court or 
anybody else where he received private compensation from 
in this case. 

This all goes to the Congressional authorization for ex¬ 
tradition, which says that extradition shall not be permitted 
for any private purpose. We intend to show that the pur¬ 
pose of seeking this man is a private purpose and not a 
bona fide prosecution under the law of the State of North 
Carolina. 

The Court. What is the private purpose? 

Mr. O’Connell. The private purpose is to put Pelley in 
jail for certain private parties not officially connected with 
the proceedings. I think we have a right to show that. 

Mr. Concliff. May I make a statement? 

The Court. Yes. 

Mr. Conliff. Mr. O’Connell is trying to show the back¬ 
ground of why Mr. Pelley is wanted in the State of North 
Carolina. That I submit is not admissible. The 
80 Court of Appeals in this District has ruled upon that 
in any number of cases. I have cases before me in 
which they decided that. The Supreme Court of the United 
States has ruled on it. 

In Blevins vs. Snyder, 57 Appeals, D. C., it is stated ‘that 
in a hearing on habeas corpus in an extradition proceeding, 
the Court is entitled to assume that the demanding state 
has no other object in view than to enforce its laws and 
that it will see to it that the accused is legally tried.” 

The Supreme Court does go on to hold that extradition 
is to be wholly in accordance with the statutory provisions 
in accordance with the Constitution, and the questions that 
can be determined on habeas corpus are the same questions 
presented to the Governor who decides whether the man is 
to be extradited, and these questions are: first, whether 
the defendant is the same man named in the requisition 
papers. 
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That question is not before the Court. 

Secondly, whether or not the defendant is substantially 
charged with a crime against the laws in the demanding 
state, which is the State of North Carolina; thirdly, whether 
the defendant is a fugitive from Justice. 

I do not think there is any doubt about that. 

Mr. O’Connell. He is not a fugitive from justice and the 
Court had no right to order him back. 

I would like to call your Honor’s attention to what the 
Supreme Court of the United States decided. 

The Court. Do you have the extradition statute here? 

Mr. Conliff. Yes. 

The Court. May I see it? 

Mr. Conliff. Yes. 

81 In Roberts vs. Riley, 116 U. S. 80, the Supreme 
Court of the United States say: 

“As it is the requisition, a Governor looks for authority 
to issue his warrant, no copy of the laws of the demanding 
state need be submitted to him to prove that the requisition 
is properly founded.” 

In the case of Goodale vs. Splain, 42 Appeals, D. C., 235, 
the Court said: 

“That matters of defense to the charge or whether the 
proceedings are instituted by malice or improper motives 
'will not be considered in habeas corpus proceedings.” 

In Marbles vs. Creecy, 215 U. S., 63, the Court said: 

“It is within the province of the Governor to require the 
production of satisfactory evidence of the jurisdictional 
facts which must be found before he issues his warrant, 
but these facts may be determined in any way which the 
executive, to whom the requisition is addressed, deems 
satisfactory, and he is not required to demand proof apart 
from the proper requisition papers.” 

In other words, the question of whether or not this de¬ 
fendant is substantialy charged with a crime should be 
considered from the papers and the papers alone. The 
Governor of the State of North Carolina has authenticated, 
under the seal of the State of North Carolina that certain 
papers included in that requisition are true copies of these 
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papers; that this man was indicted; that he was con- 

82 victed in the State of North Carolina; that he was 
sentenced in the State of North Carolina; that sen¬ 
tence was imposed on one count and had not terminated 
when the Court wanted him back to determine whether 
the suspended sentence should be put into effect; that the 
second count on that the defendant was never sentenced, 
and prayer for judgment was continued for five years; that 
when thev continued the term of the Court for five vears, 
the state wanted him back for the purpose of sentencing. 

There is no question in the world that the man is still 
charged with the crime for which he has not served this 
sentence. 

In Reed vs. Colpoys, 69 Appeals, D. C., 163, where the 
Court had the question of whether or not a man who vio¬ 
lated his parole, whether he is still charged with a crime, 
and the Court stated the doctrine which has been held by 
the Supreme Court and every Federal Court in this coun¬ 
try, and that is that he is still charged with a crime until 
the judgment is satisfied, and the contention of the Govern¬ 
ment is that Pellev has not completed the service of his sen¬ 
tence. He was never sentenced on the second count. In 
view of the fact that the Governor has certified that he is 
still charged with a crime, anything extraneous to that is 
irrelevant. 

Mr. Williams has appointed a special prosecutor to pre¬ 
sent the matters to the Court in North Carolina. He has 
nothing to do with the extradition case. I did not call him 
as a witness in the original extradition proceedings before 
Mr. Justice Wheat. The question as to who employed him 
is entirely collateral to the issue here. Mr. O’Connell is 
trying to attack the judgment of the Court. 

The Court. Have you any authorities? 

83 Mr. O’Connell. I have plenty of authorities. I 
have this, Johnson vs. Zerbst, 304 U. S. 45S. 

Mr. Conliff. Does that refer to extradition cases? 

Mr. O’Connell. Yes. 

The Court. What is the case? 

Mr. O’Connell. Johnson vs. Zerbst, 304 U. S., 458. 
That is not over four months old. 

In that case the Court quoted 92 Federal 2nd, 748, the 
following: 
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“It has been repeatedly held that the writ of habeas 
corpus may not be substituted for a writ of error or appeal. 
If the Trial Court had jurisdiction, it is only in extraor¬ 
dinary cases where the circumstances surrounding the trial 
makes it a sham and a pretense, that the writ will lie on 
the ground, that the judgment is a nullity for want of due 
process of law even though it be alleged that the accused 
has been denied rights guaranteed by the Constitution.” 

As to the views of Judge Underwood and the judges of 
the Fifth Circuit, the Supreme Court, through Mr. Justice 
Black had this to say: 

“True, habeas corpus cannot be used as a means of re¬ 
viewing errors of law and irregularities—not involving the 
question of jurisdiction—occurring during the course of 
the trial, and the writ of habeas corpus cannot be used as 
a writ of error. These principles however must be con¬ 
strued and applied so as to preserve—not to destroy 
84 —constitutional safeguards of human life and lib¬ 

erty. 9 ’ 

The Supreme Court said further in the same case: 

“The scope of inquiry in habeas corpus proceedings has 
been broadened not narrowed, since the adoption of the 
Sixth Amendment.” 

That is important in connection with what Mr. Conliff 
said as to what we are confined to. 

The Supreme Court said: 

“In such an inquiry, it would be clearly erroneous to 
confine the inquiry to the proceedings and judgment of the 
Trial Court (citing Frank vs. Mangum, 237, U. S. 309) and 
the petitioned Court has power to inquire with regard to 
the jurisdiction of the inferior Court, either with respect 
to the subject matter or to the person, even if such inquiry 
involves and—” 

And this is most important, in answer to Mr. Conliff: 

“—even if such inquiry involves an examination of facts 
outside of but not inconsistent with the record.” 

This is the situation: Here is a man appearing here in 
Court in a matter of record about which he is a special 
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prosecutor especially appointed by the Governor or Judge 
down there. 

They both state they consider it to be their duty to be 
at the hearing, and yc-t the other gentleman absents him¬ 
self, despite his duty, he absents himself when he was asked 
the source of his compensation. 

Certainly this man has a right to know who his ac- 

85 cusers are, and if private parties are prosecuting 
this gentleman, we can back it up with evidence. 

I would like to read further what Justice Black said 
about the scope of the inquiry to which your Honor is con¬ 
fined in habeas corpus. 

Mr. Conliff. If I may interrupt. 

Mr. O’Connell. I did not interrupt you. 

Mr. Conliff. This is not a habeas corpus growing out of 
an extradition proceeding. 

Mr. O’Connell. This is habeas corpus. 

Mr. Conliff. This is habeas corpus, but there is a world 
of difference. 

The Court. I have the case. Suppose you let me glance 
at it. 

Mr. O’Connell, I do not see in this statement any re¬ 
quirement that the demand from the Governor shall state 
that there is no private purpose. 

Mr. O’Connell. The laws of the State of North Carolina 
provide for such a thing. 

The Court. I am not familiar with that. 

Mr. O'Connell. I will offer your Honor that. 

I do not know whether you have Jerome’s Criminal Code 
and Digest, 1934-1935, North Carolina, 5th edition, in the 
library, page 345, but this is what is required to bring a 
man back to North Carolina, and they must appear by 
the certificate of the district prosecuting attorney: 

“a. The full name of the person for whom an extradition 
is asked together with the name of the agent proposed, to 
be properly spelled in Roman capital letters, as, 

86 for example, John Doe; 

“b. That in his opinion, the ends of public justice 
require that the alleged criminal be brought to justice to 
this State for trial at the public expense; 
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“c. That he believes he has sufficient evidence to secure 
a conviction of the fugitive;” 

I have here a definite statement by the present prose¬ 
cutor of Buncombe County that there is no evidence upon 
which they can possibly base a conviction of Mr. Pelley. 

Mr. Conliff. I object to that. 

Mr. O’Connell. I will offer that. 

Mr. Conliff. It is absolutely immaterial. 

The Court. Just a minute. I can listen to only one at a 
time. 

Mr. O’Connell. I now offer a copy of the Asheville 
“Advertiser”. 

I would like to ask Mr. Conliff to stipulate that this is a 
copy of the Asheville “Advertiser” in which the present 
prosecutor of Buncombe County makes a statement that 
Pelley will never be convicted; that to his knowledge the 
State has no evidence upon which to hold Pelley. 

Then again, lie is the same man who asked the Governor 
to issue a requisition for Pelley, and that requisition is 
supposed to comply with the laws of the State of North 
Carolina. 

To resume with the rules of practice with respect to the 
requirements of the State of North Carolina, 

“d. That the person named as agent is a proper person, 
and that he has no private interest in the arrest 
87 of the fugitive; 

“e. If there has been any former application for 
requisition for the same person growing out of the same 
transaction, it must be so stated with an explanation of 
the reasons for a second request together with the date 
of such application as near as may be; 

“f. If the fugitive is known to be under civil or criminal 
arrest in the state or territory to which he is alleged to 
have fled, the fact of such arrest and the nature of the 
proceedings on which it is based must be stated;” 

And this is important: 

“g. That the application is not made for the purpose 
of enforcing the collection of a debt or for any private 
purpose whatever, and that if the requisition applied for 
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be granted, the criminal proceedings shall not be used for 
any said objects; 

“h. The nature of the crime charged with a reference, 
when practicable, to the particular statute defining and 
punishing the same; 

“i.”—and this is most important—“If the offense is not 
of recent origin, a satisfactory reason must be given for 
the delay in making the application.” 

88 Mr. Pelley, under a suspended sentence for four 
years and eight months, with no notification of any¬ 
thing against him, criminally or civilly, suddenly has a 
capias issued against him by the Judge down there with no 
reason given other than the Judge savs the five vears is 
about to expire. Certainly, your Honor has never heard 
of such a thing since you have been on this bench. 

If your Honor will look at the papers, there is the order 
signed by this Judge in which he says that he has already 
sentenced Pelley; judgment is about to be entered. If 
your Honor will look at the order—they do not put any 
caption in it, but this is a copy of the order—if you will 
look at what I have underlined, you will see that they have 
already determined down there that Pelley has violated the 
law despite the provision that he is entitled to a hearing. 

Now, if your Honor will notice in the copy of the order, 
which is in the papers there, the Judge has extended the 
period of suspension, the suspension, for five years more. 

In that connection, I would like to show you w’hat the 
Code says about extending the period of suspension of 
sentence or parole. I am reading from Section 4665, para¬ 
graph 4 of the North Carolina Code with the caption, “Ter¬ 
mination of Probation, Arrest, Subsequent Disposition”: 

“The period of probation or suspension of sentence shall 
not exceed a period of five years and shall be determined 
by the Judge of the Court and may be continued or ex¬ 
tended, terminated or suspended by the Court at any time 
within the above limit”, five years. 

89 Yet, this prosecutor, who is now Judge arbitrarily 
continues the five years after the live years had ex¬ 
pired. It has been stipulated that the five years started 
on February 18, 1935. Of course, the five years expired on 
February 18, 1940. 
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In the deposition, the Clerk of the Court stated under 
oath that the February term started on February 19th, 
and this order was entered the first day of the February 
term, one day after the five years had elapsed. 

Now, Mr. Conliff is going to argue about the issuance of 
the capias, in that connection, or that the issuance of the 
capias kept the five years from running. Why was another 
order issued by the prosecutor, now Judge, extending it 
for five years, without any authority in law? That Court 
has no jurisdiction. This is a prosecution for a private 
purpose and not for a public purpose. 

Has your Honor ever heard of anybody going into Court, 
presenting themselves to that Court, and then refusing 
to reveal whom they represented and who was paying them ? 
That is what has occurred in this case. 

Now, we have been continuously confronted with the 
statement “that we stand on the record.” The Clerk of 
the Court of Buncombe County— 

The Court (interposing). Do you have any cases in 
which this question was raised and the Court has consid¬ 
ered it? 

Mr. O’Connell. 1 don’t think anybody has ever seen such 
a barefaced case, to consider it. This matter is brought 
into this Court, and when I tell your Honor— 

The Court (interposing). Do you have any such cases? 

Mr. O’Connell. I have not discovered a case in- 
90 volving a private prosecution or anything else where 
the person refused to reveal the source of his com¬ 
pensation. 

The Court. Is there any case in which an attempt was 
made to show the purpose of the extradition ? Do you have 
any case in which that question was raised? Where you 
road the decision of the Court of Appeals and that the 
Court of Appeals said, but I can’t tell from that whether 
the question was raised or not. 

Mr. Conliff. If your Honor please, I have not gone ex¬ 
haustively into that phase of the question, affecting the 
private purpose, because all the cases from our Court of 
Appeals and the Supreme Court of the United States are 
in unanimity that it is not proper to go into the motive for 
an extradition and it is a statutory requirement that the 
Governor must certify that the indictment is authentic. 
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1 haven’t any case on that point, but I know there are 
many cases which say that a man cannot be extradited for 
the collection of a private debt if he is not charged with a 
crime. 

That goes back to one of the elements of extradition as 
to whether or not a man is substantially charged with crime, 
but Mr. O’Connell is trying to bewilder the issue. 

The Court. How is the Court to determine that, whether 
it is to collect a debt? What is the turning point? 

Mr. Conliff. By the indictment in the case or the infor¬ 
mation in the case properly sworn to. 

The Court. They do not show it is an effort to collect 
a debt. How can this be an effort to collect a debt? 

Mr. O’Connell. We do not say it is an effort to collect 
a debt; we say it is a private prosecution. 

The Court. I don’t know. I want to know” what 
91 the law is. He says he can show me. 

Mr. Conliff. It can’t be for that purpose, because 
the requisition papers speak for themselves and it is im¬ 
material what purpose is behind them. The Governor of 
the state has certified them, that this man had been con¬ 
victed on two counts of an indictment. On one count he has 
never been sentenced. The Court of this county wants him 
back for sentence. 

Mr. O’Connell. I would like to read this to your Honor— 

The Court (interposing). Just a minute. Do you have 
any cases? 

These papers always contain a statement that somebody 
wanted for extradition is not sought for a private purpose. 
You say that does not make any difference. Do you have 
any authorities ? If it is a false statement, the falsity can 
be shown. If you have any authorities to that effect, you 
may show them to me. 

Mr. Conliff. I have authorities, but I can’t cite them now. 
but I can get them for your Honor in a few minutes. 

The Court. How long will it take? 

Mr. Conliff. I think about 15 minutes. 

The Court. All right. We will take a recess until 
vou can get these authorities. 

(There was a brief recess taken, at the conclusion of 
which the following proceedings were had:) 
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The Court. All right. Proceed. 

Mr. Conliff. I did not give myself very much time to 
exhaust the authorities, but I have before me a case of 
Blevins vs. Snyder, 57 Appeals, D. C., page 300, and at page 
301, the Court of Appeals says: 

92 “The third assignment of error is based upon al¬ 
legations in the petition for habeas corpus to the 

effect that the finding of the indictment was a part of a 
scheme or conspiracy to collect a debt. This Court held 
in Goodale vs. Splain, 42 Appeals, D. C., 235, 239, that ‘mat¬ 
ters of defense to- the charge, or whether the proceedings 
were instituted by malice or improper motives’ will not be 
considered in habeas corpus proceedings.” 

Also, take the case of Drew vs. Thaw, 235 U. S., page 
432. This was an extradition proceeding wherein Harry 
Thaw had been in an insane asylum in the State of New 
York and he escaped and was found in New Hampshire. 
He was indicated in the State of New York, as I recall it, 
for conspiracy to obstruct justice in attempting to escape 
from this insane asylum. 

At the hearing it was contended that an indictment such 
as that was not proper in that he could not be indicted for 
escaping from an insane asylum; and secondly, if he was 
a insane man, he could not be indicted because he was not 
responsible for his actions. 

As I recall the case, the question was raised then as to 
the motives of the Governor of the State of New York, and 
the Court said that: 

“The Courts on habeas corpus will not inquire into the 
motives which have induced a Governor to grant, honor 
or refuse a requisition, since such an inquiry would be 
opposed both to the plainest principles of public policy 
and to freedom of action by the executive within his con¬ 
stitutional authority.” 

93 Other cases go on to say that the signing of the 
certificate of requisition by the Governor is a proper 

executive action, and the Court has no right to look behind 
it. 

Now, with respect to the statute which Mr. O’Connell 
quoted as to the requisites of the rendition warrant, there 
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must be a statement in there that this is to enforce a private 
claim. Now, a private claim surely means the same as a 
private debt. That is, some judgment, some money judg¬ 
ment against him. That is a private claim. 

Mr. O’Connell. May I correct Mr. ConlifF? Reading 
from Section G, that provides that the application is not 
for the purpose of enforcing the collection of a debt or for 
any private purpose whatsoever. 

Mr. Williams. May I be heard? 

The Court. Just a minute. 

Mr. ConlifF. If I may use this North Carolina Code, in 
the North Carolina Code. 

The Court. Just a second while I glance over this. 

Proceed. 

Mr. ConlifF. In the 1939 Code of North Carolina, there 
is a probation section, 4556, subsection 23, I, which section 
provides for the application for issuance of a requisition. 

Under this Roman numeral I, it states, “The ends of 
justice require the arrest and the return of the accused to 
this state for trial and that the proceeding is not instituted 
to enforce a private claim.” 

I think the application for the extradition warrant con¬ 
tained in the official papers under the affidavit by the So¬ 
licitor, shows that statement. 

94 The Court. Is this later than the one that Mr. 
O’Connell read? 

Mr. ConlifF. Yes, I believe it is. 

The Court. Have you got what you read from Mr. 
O’Connell? You were reading from Jerome’s Digest. 

Mr. O’Connell. This relates to the practice of the Execu¬ 
tive Department of the State of North Carolina (handing a 
document to the Court). 

The Court. These purport to be the rules of practice 
of the Executive Department. 

Mr. ConlifF. The other is the Code of Laws. 

Mr. O’Connell. Before the requisition can be issued— 

The Court (interposing). The statute seems to be, it is 
not to enforce a private claim. 

Mr. ConlifF. I have another case, a Florida case, the 
case of Chase vs. State, 93 Florida, page 963. On page 976, 
the Court states: 
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“Evidence that the charge against one sought in extra¬ 
dition proceedings was made on improper motions, and 
that he was not guilty of the crime charged, will not satisfy 
his release from custody under a writ of habeas corpus, 
where the proceedings are in exact compliance with the 
Constitution and the laws of the United States.’’ 

Then, they quote the case of Commonwealth vs. Superin¬ 
tendent, County Prison, 69 Atlantic 912. 

I have other cases that I think make clear that extradi¬ 
tion is a summary proceeding which is governed by the 
constitutional provisions and the statutes of Con- 
95 gress pursuant to the Constitution. 

If the papers are duly authenticated by the Gov¬ 
ernor, and a certified copy of the indictment is in the pa¬ 
pers, a true notice of the Court showing the conviction, and 
the sentence of the person, the only question before the 
Court then is whether or not the crime as charged is a 
substantial one and whether or not he is a fugitive from 
justice. 

In this case this defendant was convicted of two crimes. 
On count one, his sentence was suspended for five years, 
a sentence of from one to two years. Ho was placed on a 
suspended sentence, on probation under certain conditions. 

On the second count, the Court continued judgment for a 
period of five years. The Court had the right at any time 
within the five years to bring that defendant back for 
sentence. The defendant consented to that judgment at 
the time. He did not note an appeal. He had ample op¬ 
portunity to do so. If he did not think he was receiving a 
fair trial or that the evidence was not .given the weight it 
should have been given or that he was deprived of due 
process of law, then he had a right to appeal; he had a right 
to go to a higher Court in the state, but he did not do it; 
he consented to it, on this suspended sentence on the first 
count and the continued sentence on the other count. 

He was not sent to the penitentiary. He was glad to 
get such a sentence. Then the time came when the Judge 
in the Court determined that he should be brought back 
before that Court for sentence. 

N"o one has the right to inquire why a Judge brings them 
back before them for sentence, if he has the right to impose 
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sentence. He had that right, but that is not before 

96 this court to determine whether the proceeding in 
another court was proper according to their Code 

to decide whether he is charged with crime. 

The Governor has certified that he is still charged with 
crime in North Carolina; he is still a fugitive, so when the 
question came up before Chief Justice Wheat, he decided 
that the requisition papers alone showed that the man was 
substantially charged with crime, and he ordered him re¬ 
turned. 

Again, we say that the only question is whether or not 
the man is substantially charged with crime. We submit 
that he is charged with crime and should be returned to 
the State of North Carolina for disposition of the case. 

Mr. Williams. May I say something? 

The Court. Mr. Williams. 

Mr. Williams. I do not intend to argue at length, but I 
just want to clear up the matter of that statement in the 
application where Mr. O’Connell stated the statute pro¬ 
vided— 

The Court (interposing). Mr. O’Connell was reading 
from the executive regulations which were in the Digest. 

Mr. Williams. These were before this new statute was 
passed. This is a recent statute which covers the extradi¬ 
tion rule. 

Mr. O’Connell. If that was passed two years after sen¬ 
tence was imposed on Pel ley, as to Pelley, of course, it 
will be ex post facto. 

The Court. I don’t know what the conditions would be. 

Mr. O’Connell. I urge upon your Honor the fact that 
anything that changes the condition whereby the severity 
of the sentence may be enlarged in any particular 

97 is certainly ex post facto. We urge that upon the 
record. 

I would like to have your Honor hear what the Supreme 
Court of the State of North Carolina says about the sen¬ 
tence identical with that imposed upon Pellev. 

The Court. All right. 

Mr. O’Connell. May I read to your Honor the leading 
case on the subject in North Carolina, on the question of 
the suspension of sentence where the judgment on one 
count was reserved. 
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The leading case is State vs. Crook, 115, North Carolina, 
760, the head note, which is as follows: 

“It is familiar judgment that a Court has no power to 
impose two sentences for a single offense as by pronouncing 
judgment under one count in an indictment and reserving 
the right to punish under another count at a subsequent 
term, superadding imprisonment.” 

That is State vs. Crooke, 115 North Carolina, 760. 

The Court. You mean, for the same crime. 

Mr. O’Connell. The same crime on different counts. 

The Court. Was it the same crime? 

Mr. O’Connell. Yes, separate counts. He was indicted 
on 15 or 16 counts. 

I would like to read this. It does not restrict itself to 
one count or one charge. 

The Court. Just a second. Your proposition is that two 
offenses charged in the indictment, that sentence may not 
be suspended on one? 

Mr. O’Connell. Where sentence is imposed on the 
98 other, reserving the right to sentence, sentencing 
on one count and reserving the right to sentence on 
the other. 

The Court. These are different offenses. 

Mr. O’Connell. Different counts, different offenses. 

I want your Honor to hear what the Court said in its 
opinion about the question of sentencing on one count and 
reserving on the other count. The Court stated: 

“It is familiar learning that a Court may suspend the 
judgment over a criminal in toto until another term, but 
has no power to impose two sentences for a single offense, 
as by pronouncing judgment under one count in an indict¬ 
ment and reserving the right to punish under another count 
after a subsequent term, or by imposing a fine and at a later 
term superadding an imprisonment.” 

Then they cite the case of State vs. Ray, 50 Iowa 520; 
State vs. Miller, 6, Baxter, Tennessee, 513; State vs. Wat¬ 
son, 95 Missouri 411; People vs. Felix, 45 California 163; 
Thurman vs. State, 54 Arkansas, 120: Wharton’s Cr. PI. 
and Prac., Sec. 913: Whitney vs. State, 6 Tennessee, 247. 
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“The judgments, orders and decrees of a Court, as a 
general rule, are under its control and subject to modifica¬ 
tion during the term at which they are entered; but where 
a defendant has undergone a part of the punishment, the 
sentence cannot be revoked and another, except in diminu¬ 
tion or mitigation, substituted for it, because he would be 
twice placed in jeopardy and twice subjected to punishment 
for the same offense.” 

99 They are referring there to sentencing on differ¬ 
ent counts. 

The Court. In this same volume, I find another decision 

which states that where a Governor is invested bv law with 

* 

discretion to issue a warrant for the arrest of a fugitive 
from justice of another state upon the requisition of the 
executive thereof, and to revoke it, if, in his opinion, the 
warrant is sought for ulterior purposes; and, although the 
Court may review and control his action in regard to points 
of law involved in extradition proceedings, yet they will 
not inquire into the motive and purpose of such proceed¬ 
ings, or interfere with any matter connected therewith 
which lies within the discretion of the Governor. 

Then if the Governor has issued a warrant, the Court 
may not review his discretion. 

Mr. O’Connell. That is what I wanted to show by the 
Governor that he did not conduct any such review, and he 
is under obligation to do it. 

The Court. This is in re Sultan, page 57, of North 
Carolina Report, 115. 

So far as the case you cited is concerned, that is fine, 
but you mentioned these other cases, but they refer at the 
same time to two counts for the same offense. My under¬ 
standing is that the Supreme Court has held and Federal 
Courts, that the Court may impose sentence on one count 
in an indictment and place the accused on probation as to 
another count, which I think would be contrary to the view 
taken. 

Mr. O’Connell. I would like to refer you to the case 
of U. S. against Greenhaus. 

100 The Court. Just a minute. Let us get back to 
the testimony of the witness. Do you want to ask 

him a certain question. 
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Mr. O’Connell. Yes, and I would like to have your Honor 
hear us. 

The Court. Do you want to discuss that point further? 

Mr. O’Connell. With the right to inquire, yes. 

In the case of Prank vs. Mangum, 237 U. S., 309, the 
Supreme Court said: 

“The Courts of the United States upon an application 
for a w’rit of habeas corpus in behalf of a person held in 
custody under the final judgment of a state court of crim¬ 
inal jurisdiction may look beyond forms and inquire into 
the very truth and substance of the causes of the deten¬ 
tion.” 

We say that the cause of this detention is to serve a 
private purpose, which is forbidden by the law of the state 
and the rules of practice of the State of North Carolina. 

The Court said: 

“You may look beyond forms and inquire into the very 
truth and substance of the causes of the detention, although 
this may necessitate an inquiry into the judicial facts out¬ 
side of the record of his conviction.” 

That is what we offer to show, that this is to serve an 
ulterior purpose. 

The Supreme Court said in re Mavfield, 141 U. S., page 
107: 

101 “This Court”— 

That is, the Supreme Court stated: 

“This Court has power upon habeas corpus to inquire 
as to the jurisdiction of the inferior court, either with re¬ 
spect to the subject matter or person, even if such examina¬ 
tion involves an examination of facts outside of, but not 
inconsistent with the record.” 

Now, as to the tendency to liberalize the procedure in 
habeas corpus proceedings and the evident intention of the 
Supreme Court to safeguard the constitutional protection, 
Justice Black, lately appointed to the Court said— 

The Court (interposing). You are reading from his 
opinion? That is the case of Johnson vs. Zerbst? 

Mr. O’Connell. Yes. 
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The Court. I read that. That is the same brief you 
handed me. 

Mr. O’Connell. This is Johnson vs. Zerbst. 

The Court. That is the brief in the case? 

Mr. O’Connell. It is a habeas corpus case. 

“There being no doubt of the authority of the Congress 
to thus liberalize the common law procedure on habeas 
corpus in order to safeguard the liberty of all persons 
within the jurisdiction of the United States against in¬ 
fringement through any violation of the Constitution or a 
law or treaty established thereunder, it results under the 
sections cited, a prisoner in custody pursuant to a final 
judgment of a state court of criminal jurisdiction 
102 may have a judicial inquiry in a court of the United 
States into the very truth and substance of the cause 
of his detention.” 

Now, that is why we say we can go outside the record 
to show the real purpose. We are not bound by the record 
in this case, which wmild be to sav that vour Honor sits 
there as a stooge to accept those papers and to say “My 
hands are tied.” If that were the case, Burns would have 
been ordered back from New Jersey when they wanted to 
send him back to the chain gang for life. 

Now, I shall read further from what Justice Black said 
in that case: 

“Although it may become necessary to look behind and 
beyond the record of his detention to a sufficient extent 
to test the jurisdiction of the state court to proceed to 
a judgment against him. It is open to the courts of the 
United States upon an application for a writ of habeas 
corpus to look beyond form and inquire into the very sub¬ 
stance of the matter.” 

You are not bound by the record. You can take these 
gentlemen and examine them and find out whether a private 
purpose is being served. That is why I asked this question 
of Mr. Williams: Who is paying you your compensation 
in this matter? 

The Court. That is the question you object to? 

Mr. Conliff. This question, yes. 

The Court. I sustain the objection. 
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Mr. Conliff. I will ask this question. 

The Court. Just resume the stand. 

103 (The witness Williams returned to the witness 
stand). 

By Mr. O’Connell: 

Q. Who pays you your compensation to assist as a spe¬ 
cial prosecutor in the first trial of Mr. Pelley? 

Mr. Conliff. I object. 

The Court. The same ruling. 

Mr. O’Connell. This is all offered for the purpose of 
showing that this proceeding was to gratify a purely pri¬ 
vate purpose and in violation of the rules of legal pro¬ 
cedure of the State of North Carolina and in violation of 
the Constitution of the United States. 

The Court. As I read these authorities— 

Mr. O’Connell (interposing). You haven’t read any of 
mine. 

The Court. I have read the Zerbst case. 

Mr. O’Connell. I will quote from American Jurispru¬ 
dence, volume 22, page 254: 

•‘Where a warrant of extradition is sought for some ul¬ 
terior purpose, as for instance, the collection of private 
debts or the gratification of personal malice, it is within 
the power of the Governor of the State to refuse to issue it.” 

The Court. Is it the Governor you are talking about? 

Mr. O’Connell. I beg your pardon. 

The Court. You are talking about the Governor? 

Mr. O’Connell. It comes down to this— 

The Court (interposing). Is it within the Governor’s 
discretion as to whether or not he shall issue it? 

Mr. O’Connell. Yes, within the Governor’s dis- 

104 cretion. 

I want to show to your Honor that the very pur¬ 
pose of this is— 

The Court (interposing). We will suspend for a few 
minutes to have a jury come in. 

(Thereupon there was a brief informal recess, at the 
conclusion of which the proceedings were resumed as fol¬ 
lows :) 
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The Court. Now, Mr. O’Connell, the rule that you have 
urged is limited to the power of the Governor. If the 
Governor issues a warrant of rendition, it is the general 
rule, although not the universal rule, that on the hearing 
of the habeas corpus sued out for the liberation of the 
one who is sought to be extradited for the violation of the 
criminal laws of another state, is not admissible to hear 
evidence or to inquire into the motives or purpose of the 
prosecution or into the motives of the Governor of the 
demanding state. 

Mr. O’Connell. That does not cite U. S. cases. 

The Court. It cites as to the present proposition that 
you cannot inquire into the motives or purpose of a prose¬ 
cution. They cite Drew vs. Thaw, 203 U. S. 

Mr. O’Connell. Every one of those is prior to 304. 
Every one of them was overruled. 

The Court. The Supreme Court can overrule itself, but 
I cannot. 

Mr. O’Connell. But -when it overrules itself, you arc 
bound by the rule. That is the leading case. 

The Court. I haven’t the law. 

Mr. O’Connell. I say your Honor is bound to consider 
the later decision of the Supreme Court on the same 
105 subject. As far as the consideration goes, the previ¬ 
ous case is out of the picture. They are overruled. 
The latest decision is 304, Johnson against Zerbst. 

The Court. I am not reaching the conclusion that John¬ 
son vs. Zerbst overrules Drew vs. Thaw. 

Mr. O’Connell. It does overrule the fact that we are not 
bound by the record. It says you may inquire into any¬ 
thing to see that substantial justice is done. 

The Court. I have ruled on it, Mr. O’Connell. 

By Mr. O’Connell: 

Q. I would like to ask this witness whether or not he 
was appointed a special prosecutor immediately after the 
issuance of the order by Judge Nettles for a search of the 
premises of Pelley. 

Mr. Conliff. I object to that. 

The Court. The same ruling. 

Mr. O’Connell. We can’t offer a copy of that order be¬ 
cause it has been stolen from the files in this case. 
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Mr. Conliff. I object to that statement. That order was 
issued. 

Mr. O’Conneli. For the purpose of the record, I now 
offer the order, which has been refused to be certified by 
the Clerk of the Court of Buncombe County because the 
original is no longer in the files. 

The Court. I can’t receive it. 

Mr. O’Connell. T ask that it be marked Petitioner’s Ex¬ 
hibit No. 3 and I note an exception to your refusal to 
receive it in evidence. 

106 (Order was marked Petitioner’s Exhibit No. 3 
for identification and is as follows:) 

In the Superior Court 

“North Carolina 
Buncombe County 

“State 

vs. 

“W. D. Pelley 
Order 

“The Court having issued a capias for the above named 
defendant and it appearing to the Court that there exists 
in Buncombe County much material evidence which is nec¬ 
essary and important for the State in this matter. 

“It is, therefore, ORDERED that the Sheriff of Bun¬ 
combe County be, and he hereby is authorized and directed 
to take possession of any material or thing of any nature 
whatsoever, whereever the same may be found, which may 
be of any materiality to this cause or any other criminal 
action against the said W. D. Pelley of any nature what¬ 
soever, and hold and preserve said material or thing or 
things as evidence until further orders of this Court. 

“This the 19th day of October, A. D. 1939. 


Judge Presiding.'* 


By Mr. O’Connell: 

Q. I would like to ask you, Mr. Williams: Where is 
Mr. Harkins today? 
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Mr. Conliff. I object to that. 

The Court. The same ruling. 

By Mr. O’Connell: 

107 Q. You were appointed special prosecutor by 
Judge Nettles along with Mr. Harkins? 

Mr. Conliff. I object to that. I have no objection to Mr. 
Harkins. 

Mr. O’Connell. You offer him to the Court as the at¬ 
torney of record. 

Mr. Conliff. I did not introduce Mr. Harkins. 

The Court. He may answer the question. 

By Mr. O’Connell: 

Q. Mr. Harkins was appointed along with you as special 
prosecutor? A. Mr. Harkins and I were appointed as spe¬ 
cial prosecutors by Judge Nettles without our knowledge. 

Q. Or consent? A. Yes, if it was without consent it was 
without our knowledge. 

Q. Is the State of North Carolina paying you? 

Mr. Conliff. I object to that. 

The Court. Sustain the objection. 

Mr. O’Connell. Exception. 

By Mr. O’Connell: 

Q. Have you received any money in addition to any com¬ 
pensation received in this matter of the prosecution of 
Pelley? 

Mr. Conliff. I object. 

108 The Court. Sustain the objection. 

Mr. 0 ’Connell. Exception. 

By Mr. O’Connell: 

Q. Do you recall appearing in Asheville to answer your 
deposition ? Do you recall this question: 

“Did you ever apply for a receivership, as attorney for 
anybody else, for a receivership for Pelley’s concern?” 

Mr. Conliff. I object. 

The Court. Sustained. 

Mr. O’Connell. Exception. 
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By Mr. O’Connell: 

Q. Have you ever confered with any member of the Dies 
Committee relative to having the sentence, previously sus¬ 
pended, imposed upon Pelley? 

Mr. Conliff. I object. . 

The Court. Sustained. 

Mr. O’Connell. Exception. 

By Mr. O’Connell: 

Q. I ask you whether or not you have read any of the 
papers seized from Pelley’s plant in Asheville as a result 
of the order to the sheriff to go out and seize them, issued 
to him, without a search warrant. 

Mr. Conliff. I object to that. 

The Court. Sustained. 

Mr. O’Connell. Exception. 

By Mr. O’Connell: 

Q. I ask you this question, whether you have personal 

knowledge of the information upon which Judge 
109 Nettles issued the capias. 

Mr. Conliff. I object to that. 

The Court. I sustain the objection. 

Mr. O’Connell. Exception. 

By Mr. O’Connell: 

Q. I asked him whether or not he conferred with Barker, 
the investigator of the Dies Committee, prior to the issu¬ 
ance of the capias in this matter. 

Mr. Conliff. I object. 

The Court. Who? 

Mr. O’Connell. This witness. 

(There was no answer.) 

Mr. O’Connell. I ask that this paper be marked peti¬ 
tioner’s exhibit No. 4. 

(Newspaper clipping, Asheville “Citizen”, Tuesday 
morning, September 12, 1939, vras marked petitioner’s ex¬ 
hibit No. 4 for identification.) 
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By Mr. O’Connell: 

Q. I ask you whether or not you can identify that paper 
as a copy of the Asheville “Citizen” of Tuesday morning, 
September 12, 1939. 

(There was no answer.) 

Q. Can you? 

(There was no answer.) 

Q. Can you recognize that? A. I can’t identify it at the 
moment, Mr. O’Connell. 

Q. Is there anything about it that causes you to 
110 doubt it? 

The Court. Cannot we assume that it is? 

Mr. O’Connell. If I have no objection. 

Let us assume it is. 

I offer this in evidence as petitioner’s exhibit No. 4. 

By Mr. O’Connell: 

Q. Do you know anything about fhe facts stated therein: 
“Representative Dies strikes back at Silver Shirt chief.” 

Mr. Conliff. I object to that. 

The Court. Yes, sustained. 

Mr. O’Connell. Exception. 

I would like to read what I have offered in evidence into 
the record at this time. 

Mr. Conliff. I object to the reading. 

Mr. O’Connell. It was offered in evidence. 

Mr. Conliff. It is irrelevant. 

The Court. I haven’t ruled on it. 

Mr. O’Connell. It has been received in evidence. 

Mr. Conliff. What? 

Mr. O’Connell. It was received in evidence and no ob¬ 
jection made to its offer. 

The Court. But he makes an objection now. 

Mr. O’Connell. But he is too late. He did not object 
when it was offered. Does your Honor now exclude this 
paper? You assumed that this is the Asheville paper of 
Tuesday, September 12,1939. 

The Court. Yes. My rule is not based on the failure to 
prove. I understand that it is conceded to be the paper 
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that you claim it is, but I am ruling as to the relevancy or 
the admissibility of the paper itself. 

111 Mr. O’Connell. I want to put into the record the 
contents of this newspaper article which your 

Honor ruled has no relevancy and cannot be admitted. I 
want the record to show what I offered. 

Mr. Conliff. I object to it in evidence. 

Mr. O’Connell. I have the right to show what I wanted 
to show. 

The Court. It is not admitted. 

(Petitioner’s Exhibit No. 4 for identification is as fol¬ 
lows : 

“Representative Dies Strikes Back At Silver Shirt Chief. 

“Seeks to have suspended term against Pelley put into 
effect. 

“Washington, Sept. 11.—Chairman Martin Dies (I). 
Tex.) of the house committee investigating un-American 
activities, will move to have a suspended prison sentence, 
pending in North Carolina against William Dudley Pelley, 
put into effect, he declared today. 

“The announcement came as a sequel to Pelley’s suit, 
filed Saturday in federal district court here, seeking $3,150,- 
000 damages from Dies, members of his committee, and a 
committee investigator. Pelley maintains headquarters in 
Asheville as chief of the Silver Shirts, an organization the 
Dies committee has been investigating. 

“Dies first greeted news of the suit with apparent in¬ 
difference, but following receipt of information from his 
congressional district in Texas that Pelley allegedly 

112 has been conducting an extensive propaganda cam¬ 
paign against him, the Texan hit back. 

“Pelley was convicted in superior court in Asheville of 
violation of the state capital issues law*, and sentenced to 
from one to tw’o years in prison. The sentence, imposed 
Feb. 18, 1935, was suspended for a period of five years, on 
payment of a fine of $1,000 and the costs amounting to 
$719.50. It is this sentence, which was suspended on condi¬ 
tion of good behavior for the five-year period, that Dies 
would have put into effect. 
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“Dies said he would get in touch with the solicitor of 
the Asheville district immediately, and request him to ask 
the court to put the sentence into effect. 

“ ‘If this fails’, the Texas congressman declared, ‘I in¬ 
tend to have criminal libel action brought against Pelley 
by the authorities in the second Texas congressional dis¬ 
trict, and I may even sue him myself.’ 

“Advised of Pamphlets. 

“Dies said he had received several telegrams about 
pamphlets Pelley is alleged to be circulating in the Texan’s 
district, pamphlets he believes are aimed at defeating him 
should he run for reelection to congress. 

“He said lie would base the libel actions on the ‘under¬ 
ground propaganda campaign’ he charges is being carried 
on by Pelley in his district. Dies said the campaign, ap¬ 
parently backed by a large amount of money, attacks both 
him and his committee. I have evidence that one business 
man in Houston ordered 5,000 of these pamphlets.’ 
113 “ Pelley’s suit against Dies and other members of 

the house committee is based on allegations made by 
committee members during the recent investigation of Pel- 
ley and his Silver Shirts. The committee, made an unsuc¬ 
cessful search for the Asheville publisher, in order to sub¬ 
poena him before it. 

“Solicitor Robert M. Wells, of the nineteenth North Car¬ 
olina judicial district, last night said he had received no 
request from Rep. Martin Dies that a suspended sentence 
pending against William Dudley Pelley be put into effect.” 

Mr. O’Connell. I now ask to have marked as petitioner’s 
exhibit number 5 the Asheville “Citizen” of October 21, 
1930. 

(Newspaper, the Asheville “Citizen”, October 21, 1939, 
was marked petitioner’s exhibit 5 for identification.) 

Mr. O’Connell. I now offer this in evidence where in 
states that the Dies group sent an investigator “today to 
assist” in this illegal search order, issued by Judge Net¬ 
tles, of October 19, 1939. 

Mr. Conliff. I object to that. 

The Court. You admit that is the paper he claimed? 
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Mr. Conliff. It is that paper, but what is contained is 
absolutely irrelevant to this proceeding. 

The Court. Sustained. 

Mr. O’Connell. This contains a statement as to the files 
opened behind closed doors to the investigator for the Dies 
Committee, and that they viewed these different ex- 

114 hibits which were illegallv seized in violation of the 

O v 

State and Constitutional rights of Pelley. 

The Court. I sustain the objection. 

Mr. O’Connell. We offer to show that this is not a pub¬ 
lic, bona fide, legitimate prosecution, and we offer for the 
purpose of showing that this paper and ask that the re¬ 
porter incorporate in the record what is contained in pe¬ 
titioner’s exhibit number 5, that the “Dies group sends 
investigator here for Pelley probe.” 

“Dies Group Sends Investigator Here for Pelley Probe. 
“Comes here by airplane for brief conference with au¬ 
thorities. 

‘ ‘ Files examined by prosecutor. 

“Tax collector attaches printing equipment in Biltmore 
plant. 

“The Dies committee investigating un-American activi¬ 
ties sent a representative here from Washington yesterday 
by airplane as Buncombe county superior court authorities 
began examining behind locked doors records of William 
Dudley Pelley confiscated Thursday under a court order. 

“Attendants at the Asheville-Hendersonville airport said 
a government plane landed at the field late yesterday after¬ 
noon and took off for Washington approximately an hour 
and a half later. 

“From other sources it was learned Robert Barker, Dies 
committee investigator, conferred briefly with officials in 
the courthouse and then returned to Washington. 

“ ‘Not Ready to Discuss Purpose’. 

115 “Chairman Dies of the house investigating com¬ 
mittee announced in Washington that an investigator 

C* C? 

had been dispatched to Asheville ‘for a purpose we are 

not readv to discuss vet.’ 

» * 

“It was indicated in Washington, according to an Asso¬ 
ciated Press dispatch, that the agent was sent here in con- 
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nection with an investigation of Pelley, who has been the 
object of a committee search. 

“In superior court here Judge Zeb V. Nettles, who issued 
a capias Thursday for Pelley’s arrest and then signed an 
order directing Sheriff Brown to seize any records that 
might be used as evidence, placed his name on a second 
order yesterday appointing Robert R. Williams and 
Thomas J. Harkins to represent the state in the matter. 

“This was done to avoid embarrassing Solicitor Robert 
M. Wells who served on Mr. Pelley’s defense counsel when 
the Silver Shirt leader was convicted in Buncombe county 
superior court in 1935 of violating blue sky laws and mak¬ 
ing fraudulent representations. 

“Williams Examines Records. 

“Pelley is under a suspended sentence in one of these 
cases, and judgment has never been entered in the second. 
It is on the latter that the state is expected to act when 
Pelley is apprehended. 

“Meanwhile at the courthouse Mr. Williams began ex¬ 
amining the voluminous files and records of Pelley pub¬ 
lishers. These were seized at Pelley’s headquarters in the 
old Asheville-Oteen bank building at Biltmore. 
116 “Upon reports that a truck was seen removing fur¬ 
nishings from the publishing house late Thursday 
night, Tax Collector William A. Swain, Jr. yesterday at¬ 
tached all printing equipment in the plant. 

“Mr. Swain explained that the machinery is listed for 
taxes under the name of Mrs. M. Helen Pelley and that 
there is approximately $275 due in taxes on it. 

“According to the levy made by Mr. Swain, the equip¬ 
ment will be sold at auction on November 3 unless taxes are 
paid by that time. 

“Owes Back Taxes. 

“Mr. Pelley, Mr. Strain said, owes back taxes on per¬ 
sona! property valued at approximately $5,000. He said 
he had levied on this property also, but was unable to locate 
it yesterday. He pointed out that the listing was made by 
the board of tax supervision in bulk, after Mr. Pelley did 
not list his taxes. 

“The levy was made by Mr. Swain upon the advice of 
the county attorney after the tax collector’s office had 
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been informed some property was being removed from the 
Pelley building. 

“While Mr. Williams was going through documents, rec¬ 
ords, correspondence files, publications and other material 
seized under the court order, sheriff’s deputies were con¬ 
tinuing a search for Pelley himself.” 

By Mr. O’Connell: 

Q. Did you ever talk to Solicitor Wells about this case 
since your appointment as special prosecutor? 

117 Mr. Conliff. I object to that. 

The Court. Sustained. 

Mr. O’Connell. Exception. 

Will your Honor bear with me a moment? 

The Court. I think we might take time for lunch. 

Mr. O’Connell. Yes. 

The Court. Until half-past one. 

Mr. O’Connell. Yes. 

(Thereupon, at 12:35 o’clock p. m., a recess was taken 
until 1:30 o’clock p. in. of the same day.) 

118 After Recess 

(The proceedings were resumed at 1:30 o’clock p. m. at 
the expiration of the recess.) 

The Court. Proceed. 

Mr. O’Connell. I believe that through inadvertence this 
morning when Mr. Pelley was on the witness stand, I pro¬ 
duced this clipping from the Cincinnati Inquirer, which was 
offered in evidence, and on objection was sustained, and I 
believe that in the exhibits we skipped number 2, so this 
will be number 2. 

The Court. Take whatever number you wish. 

Mr. O’Connell. I will keep number 2 so that the exhibits 
are in chronological order and T will have the reporter 
number this as petitioner’s exhibit number 2. 

(Newspaper clipping was marked petitioner’s exhibit No. 
2 for identification.) 

Petitioner’s Exhibit No. 2 for identification is as fol¬ 
lows: 
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“Head of Silver Shirts is Cited to Court 

“Asheville, N. C., Oct. 19—(AP)— 

“William Dudley Pelley, head of the Silver Shirts of 
America, was cited today to appear in Superior Court here 
on charges of violating the conditions of two suspended 
sentences, including allegations that he had ‘consorted 
with known enemies of American institutions,’ distributing 
publicity aimed at the ‘overthrow of our government,’ and 
‘leveled disgusting epithets at the office of the President of 
the United States.’ 

“Superior Court Judge Zeb Nettles issued a 

119 capias ordering that Pelley be taken in custody and 
required to give $10,000 bond for his appearance at 

the November term of court. 

“Nettles explained that he did not direct that the Silver 
Shirt chieftain be brought before him immediately because 
he was solicitor when Pellev was convicted in 1935 on 
charges of violating the state ‘blue skv’ law and of fraudu- 
lent misrepresentation in connection with the operations of 
Galahad College and the Galahad Press, both enterprises 
under Pelley’s control. 

“On the ‘blue sky’ charge, Pelley was sentenced to pay 
a fine of $1,000, and to serve one to two years in prison, 
suspended upon ciditions that he refrain from the alleged 
illegal activities, and upon the second charge prayer for 
judgment was continued upon condition that he conduct 
himself properly. 

“Another allegation made in the Judge’s order today 
■was that there were ‘many reasons’ to indicate Pelley was 
being financed by ‘foreign and un-American sources.’ 

“The Dies Committee, investigating un-American activi¬ 
ties, recently sought to bring Pelley before it to answer 
questions about his Silver Shirts organization and other 
activities but the committee representatives reported they 
were unable to find him and serve a subpoena upon him.’’ 

Thereupon Robert R. Williams the witness under exam¬ 
ination at the time of taking the recess, resumed the 

120 witness stand and was examined and testified further 
as follows: 
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Direct Examination ^continued 
By Mr. O’Connell: 

Q. I will ask Mr. Williams whether he was in court on 
the day that Judge Nettles issued his capias for Mr. Pel- 
ley. A. I was not, no, sir. 

Q. I will ask you whether you conferred with Judge 
Nettles after your appointment as special prosecutor. 

Mr. Conliff. I object. 

The Court. I do not see the relevancy of it. 

Mr. O’Connell. 1 intend to show that this man, without 
a hearing and in violation of the law, has been condemned. 

The Court. I am ruling. I sustain the objection. 

Mr. O’Connell. Exception. 

I offer for identification petitioner’s exhibit number 6. 

(Newspaper “The Asheville Times”, Thursday, Oc¬ 
tober 19, 1939, was marked petitioner’s exhibit No. 6 for 
identification.) 

The Court. I suppose that is a copy of the paper it 
purports to be. 

Mr. O’Connell. It is conceded that this is a copy of 
“Asheville Times” of Thursday, October 19, 1939. 

I offer this in evidence, and I take it there is objection? 

Mr. Conliff. Yes, the same objection. 

Mr. O’Connell. I note an exception— 

The Court. The same ruling. 

Mr. O’Connell. (Continuing) —to your ruling. 

Now, I ask the reporter for the purpose of the 
121 record to incorporate into the record what is con¬ 
tained in this paper, offered in evidence, and refused. 

The Court. May I suggest that you mark it as an exhibit 
for identification? 

Mr. O’Connell. Rather than have newspapers go up to 
the Court of Appeals, I would rather have it in the record 
so that we can know what we have, and I ask the reporter 
to incorporate in the record the complete story of the issu¬ 
ance of the capias, the statement of Judge Nettles, his 
announcement and so forth. 

Mr. Conliff. My objection still goes. 
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(Petitioner’s exhibit No. 6 for identification is as fol¬ 
lows : 

“Capias issued for Pellev’s Arrest. 

“Nettles Orders Sheriff to Seek Silver Shirter. 

“Judge Announces Plan to Place Pelley Under $10,000 
Bond. 

“Raps His ‘Propaganda’. 

“Says Defendant Has ‘Broken Promises’ Made to Court 
In 1935. 

“A capias was issued in Boncombe county superior court 
today for the arrest of William Dudley Pelley, self-styled 
chieftain of the Silver Shirts legion. 

“Judge Zeb V. Nettles, presiding, ordered the court clerk 
to issue the capias just prior to noon today. At the same 
time, Judge Nettles read a prepared statement setting forth 
that Pelley’s ‘breaking of promises’ made at the time he 
was convicted in superior court here in 1935 prompted the 
issuance of the capias. 

122 “Judge Nettles also cited Pelley’s engaging in 
‘practices and propaganda which deserve the severe 
condemnation of all good American citizens.’ 

“Search Skyland Press. 

“The capias was promptly turned over to the sheriff’s 
department and deputies sheriff were sent to Pelley’s Sky- 
land Press and Silver Shirts headquarters at Biltmore to 
make the arrest. The deputies searched the building, and 
failing to find Pelley, informed his secretary that Pelley 
or his attorney was directed to get in touch with Sheriff 
Laurence E. Brown or the sheriff will take ‘further action.’ 

“It was understood that the whereabouts of Pelley was 
not revealed at his headquarters, the former Biltmore- 
Oteen bank building which he purchased some time ago. 

“The judge directed Sheriff Brown to make every effort 
to apprehend Pelley and bring him into court in order that 
Pelley could be placed under a bond of $10,000 for his ap¬ 
pearance before Judge Judge J. A. Rousseau at the No¬ 
vember term of superior court. 

“Convicted in 1935. 

“Pelley, whose activities with the Silver Shirts have 
been in the spotlight of the Dies committee’s investigations 
of un-American activities recently, was convicted in the 
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superior court on two ‘distinct felonies’ at the February 
term in 1935. One was violation of the blue sky laws and 
the other was a crime ‘involving high moral turpitude, 
namely, that of making fraudulent representations,’ 

123 Judge Nettles pointed out in court today. 

“Pelley was sentenced for from one to two years 
in State’s prison on the blue sky law violation, and the 
prison sentence was suspended by Judge Wilson Warlick, 
presiding, on payment of a fine of $1,000 and the costs 
upon condition the defendant ‘be and remain continuously 
on good behavior.’ 

“On the conviction for fraudulent representations, 
Judge Nettles pointed out,, prayer for judgment was con¬ 
tinued for five years. 

“Both Pelley and an associate, Robert C. Summerville, 
w T ere convicted on two counts in the 1935 trial. Among 
the conditions on which the prison sentences were sus¬ 
pended was the condition that Pelley make immediate pay¬ 
ment of the $1,000 fine and costs of the trial, which totaled 
$719.50. 

“Other Conditions. 

“The prison term of Pelley was suspended on the follow¬ 
ing other conditions: 

“1. That he continue of good behavior for a five-year 
period. 

“2. That he not publish or distribute in North Carolina 
any periodical, and particularly anything that has to do 
with stock sale transactions or reports of corporations. 
Similar conditions were imposed on Summerville. 

“Sometime later, 1936, Pelley announced his candidacy 
for president of the United States on a platform of 

124 ‘For Christ and the Constitution.’ 

“It was in 1928 at Pasadena, California, that Mr. 
Pelley says he had an experience which changed his life. 
At the time, Pelley allegedly ‘died.’ He was supposed to 
have remained dead for only ‘seven to 10 minutes’ and 
then returned to earthly existence. This incident in Pel- 
ley’s life won him wide notoriety. 

“It was understood that an attorney named Hatfield 
from Washington, D. C., was in Asheville to represent Pel- 
ley in the current action by Superior Court Judge Nettles. 
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An Asheville attorney went to the Sheriff’s department 
today to obtain a copy of Judge Nettles. An Asheville at¬ 
torney went to the sheriff’s department today to obtain a 
copy of Judge Nettles’ statement read in court just before 
noon, explaining that the copy was desired by the Mr. Hat¬ 
field, who was an attorney for Mr. Pelley. 

“Weaver Asked Probe. 

“Mr. Pelley’s name has been associated with a number 
of developments in Washington (D. C.) news in recent 
months. In August, Representative Zebulon Weaver of 
this district of North Carolina moved for a congressional 
investigation of Pelley's activities, charging that Pelley 
was ‘stirring up unrest among Indians’ on the Cherokee 
reservation in Western North Carolina. 

“A subpoena for Pelley was issued by the Dies commit¬ 
tee in connection with its investigation of his Silver Shirts 
interests, but the man was not located. The Dies com¬ 
mittee sought to have Pelley testify regarding al- 
125 leged efforts of the Silver Shirts to ‘sabotage’ the 
work of the committee. 

“ ‘Broken Promises.’ 

“ ‘Since these convictions,’ Judge Nettles said, ‘this 
court has been informed Pellev has not onlv broken the 
promises which he made to the court, but has engaged in 
practices and propaganda which deserve the severe con¬ 
demnation of all good American citizens. He has con¬ 
tinued to prey upon and collect money from credulous 
neurotic people to his own enrichment by appealing to their 
basest religion, moral, racial and social prejudices. He has 
attempted to reap financial profit by engaging in every 
possible form of un-American activities. He has leveled 
disgusting epithets against the office of the president of 
the United States. He has consorted with known enemies 
of American institutions. There are many reasons to be¬ 
lieve that he is being paid from foreign and un-American 
sources. ’ 

“In ordering the clerk to issue the capias for Pelley’s ar¬ 
rest, Judge Nettles requested Robert R. Williams and 
Thomas J. Harkins, leading attorneys here, to present the 
matter whenever Pelley is brought into the court. This 
was done, the judge pointed out. in order not to ‘em- 
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barrass’ Solicitor Robert M. Wells, who, in 1935, was a 
member of the defense counsel for Pelley during his trial. 

“Test of Statement. 

“The prepared statement read by Judge Nettles at the 
time he ordered the capias issued for Pelley is as 

126 follows: 

“ ‘At the February term, 1935, W. D. Pelley was 
convicted in this court for two distinct felonies, one for 
violating the Blue Sky laws, and the other for a crime in¬ 
volving high moral turpitude, namely, that of making 
fraudulent representations. At that time information 
came to the attention of the court that Pelley was collecting 
sums of money from credulous people by playing upon their 
religious, racial and social prejudices and fears. It was 
suggested even at that time that he was being paid for his 
propaganda by sinister foreign sources. He pleaded for 
mercy and promised to lead a decent life. 

“ ‘Pelley was sentenced for one to two years in the 
state’s prison on one of these convictions, but on account 
of these assurances, Judge (Wilson) Warlick, a humane 
and just judge, suspended the prison sentence for five 
years upon payment of a fine of $1,000 and costs and upon 
condition that the defendant ‘be and remain continuously 
on good behavior.’ 

“ ‘On the conviction for fraudulent representations, 
prayer for judgment was continued for five years. 

“ ‘Deserves Condemnation. 

“ ‘Since these convictions, this court has been informed 
Pelley has not only broken the promises which he made to 
the court, but has engaged in practices and propaganda 
which deserve the severe condemnation of all good Amer¬ 
ican citizens. He has continued to prey upon and collect 
money from credulous neurotic people to his 

127 own enrichment by appealing to their basest re¬ 
ligious, moral, racial and social prejudices. He has 

attempted to reap financial profit by engaging in every 
possible form of un-American activities. He has leveled 
disgusting epithets against the office of the President of 
the United States. He has consorted with knowm enemies 
of American institutions. There are many reasons to be¬ 
lieve that he is being paid from foreign and un-American 
sources. He is now said to be conducting his nefarious 
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practices from some secret hiding place; made afraid by 
his knowledge of his own wicked misdeeds, to face in pub¬ 
lic his fellow American citizens. 

“Enjoys Laws’ Protection. 

“ ‘Here is a man enjoying the protection of our laws. 
He has deliberately violated our laws against crime. He 
is a felon. Such conduct on his part would in the country 
he professes to ape, admire, love and respect, forfeit his 
life. He deals in accusations, loud boastings, preens his 
feathers like a peacock and struts upon the stage of life, 
falsifying facts and hurling accusations. In his despera¬ 
tion to gain attention and occupy the spotlight, he has 
even accused our great President of high crimes and mis¬ 
demeanors. He professes to be a friend of the American 
people and at the same time advocates class, racial and 
religious hatred. 

“ ‘It is not those, Mr. Solicitor, from without that we 
must watch, but those so-called saviours of mankind who 
are preaching a doctrine deadly to American institutions. 

This defendant who has been moving in our midst 
128 seeking to further the cause of Naziism with himself 
as the dictator, seeking to destroy justice and lib¬ 
erty and abolish all laws, living under the very protection 
of that law, he is seeking to overthrow and trying to un¬ 
dermine our system of government. Such a man cannot 
deserve the blessings of a government like ours. He is a 
menace to our society. Gratitude is one of the most beau¬ 
tiful attributes of human character. This man ‘smites’ 
the hand that feeds him and has the unenviable record and 
distinction of being a contemptible ingrate. 

“ ‘Helped Unravel Course.’ 

“ ‘We do not have to defend our system of government 
from a character or individual. For three weeks I sat here 
in this very courtroom and helped unravel a course of 
crooked dealing, thievery and stealing sufficient to damn 
any man, much less this contemptible seeker after notoriety, 
W. D. Pelley, so-called and self-styled leader of the Silver 
Shirts, convicted felon, not now even a citizen of our coun¬ 
try. A Buncombe county jury says he is not, yet he would 
be our dictator and would tell our country what to do. 

“ ‘We have diffused in this great land of ours well-being 
among the whole population to an extent without parallel 
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in any other country in the world. We have furthered 
peace-keeping, peace-loving, among our peoples; we have 
set a splendid example of the broadest religious toleration 
and freedom, and we have welcomed newcomers from all 
parts of the earth and have proved that they are 

129 fit for political freedom. These are some of the 
practical things we have accomplished in this great 

nation of ours. They are the triumphs of reason, enter¬ 
prise, courage, faith and justice over passion, selfishness, 
inertness, timidity and distrust. 

“ ‘Man’s Work To Do.’ 

“ ‘In these days of trouble and of daily national emer¬ 
gencies, there is a great comfort in the thoughts and recol¬ 
lection of Washington, Jefferson, Jackson, Lincoln, Wilson 
and hundreds of other great Americans who gave their 
lives that our country might live. The zeal of justice, of 
learning and humanity lies deep in the American heart. 
Whenever a man tries to tear down the institutions of this 
great democracy by boring from within, Mr. Solicitor, then 
I say that we should be on our guard and get to work. It 
is well to be a gentleman and a scholar, but after all it is 
better to be a man ready to do a man’s work and face the 
practical things of life. 

“ ‘We have a man’s work to do in making democracy 
work here in this nation of ours; to preserve its institu¬ 
tions, its freedom, its Christianity, is men’s work. We 
must preserve and obey our laws. We must enforce our 
laws. We must be tolerant. We must be religious. We 
must do our utmost to carry on where our fathers and 
mothers left off in order to hand down to our children a 
better citizenship, but eternal vigilance is the price of lib¬ 
erty. 

“ ‘Owes Debt To Society.’ 

“ ‘W. D. Pelley has set up in our midst a printing 

130 press and is sending out to the country at large 
messages devoted to bigotry, class and racial hatred, 

religious intolerance, with the end in view of overthrow¬ 
ing our government. He owes a debt to society, Mr. Solici¬ 
tor, for his criminal conduct, having been heretofore con¬ 
victed of two felonies in this country. 

“ ‘I direct you, Mr. Clerk, to issue a capias for the arrest 
of this man and have him brought before this court, Mr. 
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Sheriff, to be dealt with under the law and justice. Mr. 
Sheriff, I hope that you will make every effort to appre¬ 
hend this man and bring him before this court in order 
that he may make a bond in the sum of $10,000 for his ap¬ 
pearance before Judge (J. A.) Rousseau at the November 
term of this court. 

“ ‘Mr. Solicitor, I would not want to embarrass you at 
all in this matter and on account of your connection with 
the case, I will request Mr. R. R. Williams and Thomas 
J. Harkins to present the matter whenever he is brought 
before the court.’ 

“Judge Nettles expressed the opinion that any action 
of the court would be based on the second count, in which 
prayer for judgment was continued for five years. He 
said he regarded the other count as finally disposed of with 
the payment of the fine and costs. 

“Attempts of a Times reporter to reach William Dudley 
Pelley at his headquarters in Biltmore today were unsuc¬ 
cessful. 

“A reporter telephoned the Skyland Press office of Pel- 
ley a short time after the capias for the Silver Shirts 
131 leader’s arrest had been issued in the superior court. 
A woman answered the telephone.” 

Mr. O’Connell. I now ask that this paper be marked 
petitioner’s exhibit number 7. 

(Newspaper, The Asheville “Advertiser”, Friday, Feb¬ 
ruary 23, 1940, was marked petitioner’s exhibit 7 for iden¬ 
tification.) 

Mr. O’Connell. I assume it will be considered that this 
is a copy of the Asheville “Advertiser”. 

The Witness. I assume so. 

The Court. It is conceded it is a copy. 

Mr. O’Connell. It is conceded it is a copy of the Ashe¬ 
ville “Advertiser” of Friday, February 23, 1940. 

It is offered in evidence, and I take it the same ruling 
applies to this paper as to the others. 

Mr. Conliff. Just for the sake of the record, as I under¬ 
stand it, all these newspaper clippings are being offered as 
exhibits and my objection is sustained to the contents 
thereof and all parts of them? 

Mr. O’Connell. Yes. 
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The Court. Yes. Mr. O’Connell is putting them in the 
record as a part of his record. 

Mr. O’Connell. So the Court of Appeals may see what 
was offered and what was refused. 

The Court. Yes. 

Mr. O’Connell. I note an exception to your Honor’s re¬ 
fusal to admit this. 

I ask the reporter to incorporate this in the record, 

132 that part of the Asheville “Advertiser” of Friday 
morning, February 23, 1940, which refers to the 

prosecutor of Buncombe County, stating that there is no 
criminal charge pending against Pelley, to his personal 
knowledge, and that he knews of nothing upon which Pelley 
may be sent to jail, if brought back to North Carolina. 

(Petitioner’s exhibit number 7 for identification is as 
follows:) 

“Believes Pelley Will Escape Conviction Here. 
“Solicitor Wells Expresses Opinion Evidence Lacking 
To Convict Leader. 

“That the state has insufficient evidence to build up a 
case against William Dudley Pelley, leader of the Silver 
Shirts, was the opinion expressed yesterday by Solicitor 
Robert M. Wells to an Asheville Advertiser representative. 
Mr. Pelley, who eluded capias servers for several months 
finally came out of his burrow before the Dies Committee. 
He is out on $2,500 bond for a hearing in Asheville on 
March 12. 

“Solicitor Wells pointed out that the Federal govern¬ 
ment had no damaging facts to hold Mr. Pelley on and 
predicted that he would be freed here unless the state has 
evidence of which he is now ignorant. 

“It is contended on one hand that Mr. Pelley’s recent 
activities have violated provisions of a suspended sentence, 
while contrary opinion points out that Buncombe County 
has no case, as the Silver Shirt leader was not held for 
Federal violations. Several years ago, before 

133 holding an elective office, Solicitor Wells represented 
Mr. Pelley in a legal capacity.” 
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By Mr. O’Connell: 

Q. Now, I ask the witness whether he has had conferences 
with Mr. Wells since the issuance of the capias on Octo¬ 
ber 19, 1939. 

Mr. Conliff. I object. 

The Court. The same ruling. 

Mr. O’Connell. Exception. 

By Mr. O’Connell: 

Q. Were you present when Mr. Harkins was asked at 
the time of the taking of the deposition by order of the 
court in Asheville, when Mr. Harkins was asked as to the 
source of his income and he refused to tell the same? A. 
That record speaks for itself. 

Q. I am asking you, were you present? A. I was present 
during part of Mr. Harkins’ questioning. 

Q. Did you hear him asked that question and refuse to 
answer? A. I don’t just recall what question was asked 
and what Mr. Harkins’ answer was. I don’t like to say be¬ 
cause the record is there. 

Q. Let me see if I can refresh your recollection. See if 
you can remember if you heard this question. 

I am referring to page 67 of the deposition, and the 
question is as follows: 

“Now, do you recall, Mr. Harkins, who paid your fees 
in that matter? 

134 “ ‘There was an objection by the respondent, and 

then there was the answer:’ 

“That is a matter that does not concern this hearing 
whatever.” 

Did you hear that question and that answer? A. I re¬ 
call a question somewhat similar to that. That may have 
been the exact question. I know Mr. Harkins also said 
that the Judge when he went into the matter was thoroughly 
satisfied at the time. 

Q. That matter was brought up at the criginal hearing 
on Pelley? A. Yes. 

Q. You were both asked as to your previous testimony. 

Mr. Conliff. I object to any question relative to that. 

Mr. O’Connell. That is a matter of record that was gone 
into and the Court then refused to admit that. 
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The Witness. And the Court was entirely satisfied with 
the situation and stated so. 

By Mr. O’Connell: 

Q. How long have you been a member of the bar of 
North Carolina? A. Since September, 1904. 

Q. You are familiar with the criminal law of North Caro¬ 
lina, are you not? A. In a general way. 

Q. Now, I will ask you whether or not the North Caro¬ 
lina law provides for a special prosecutor appearing in any 
case. 

Mr. Conliff. I object to that question. It is not 
135 relevant. 

Mr. O’Connell. It is most germane. We have a 
right to go into that. We have a right to inquire how they 
got in there. 

Mr. Conliff. I don’t think that is before this Court. Mr. 
Williams has no part in this hearing. 

Mr. O’Connell. He is a special prosecutor. 

Mr. Conliff. Even so. 

Mr. O’Connell. You do not object to him stating what 
the law provides, if the law provides that. If that is the 
law, we can find that out. 

Mr. Conliff. I think it is irrelevant. 

Mr. O’Connell. The law of North Carolina has to be 
controlling. 

The Court. I sustain the objection. 

Mr. O’Connell. I note an exception. 

By Mr. O’Connell: 

Q. You were present when Judge Nettles was examined? 
A. Yes, I heard .Judge Nettles’ deposition taken. 

Q. You heard his whole deposition? A. Yes, I think T 
heard his whole deposition taken. 

Q. Judge Nettles is a very capable lawyer, is he not? 
A. Yes. 

Q. Do you recall this question being asked: 

“Did you ever consult with them at the time or before 
you were prosecuting this case? 

“ ‘The persons referred to are: Kartus, Williams, Har¬ 
kins, and George Anderson. 
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Mr. Conliff. What page is that? 

136 Mr. 0’Connell. Page 11. 

His answer is, “I expect I have.” 

“Question. Regarding the Pelley case? 

“Answer. I expect so. I asked both of them to assist 
me in the trial of the case because they were familiar with 
the transactions, and under the laws of North Carolina we 
are not provided any help, but we have to do the best we 
can in the prosecution of cases.” 

Dio you recall that answer of Judge Nettles? 

Mr. Conlilf. I also would like to object to this, because 
at the time these depositions were taken counsel for the re¬ 
spondent objected. There is one in the record, and I want 
to renew the objection. 

The Court. I do not understand the purpose of asking 
this witness that. 

Mr. Conliff. I think the deposition speaks for itself. 

Mr. O’Connell. They say the deposition speaks for itself 
and “I stand on the record”, but he can tell us whether 
it was legal for him and Mr. Harkins to appear in this 
case as prosecutors. 

The Court. If that is what you want to know, I have 
already ruled on the question, that what the law of North 
Carolina provides on that matter is not relevant here, and 
I sustain the objection. 

Mr. O’Connell. 1 urge on the Court that this is part of 
our allegation that this is a private prosecution for ulterior 
purposes. 

By Mr. O’Connell: 

Q. You were present in Court when judgment was 

137 passed on Pelley? A. Yes. 

Q. Can you tell us what fine Pelley paid or costs 
Pelley paid? 

The Court. You have the judgment. 

Mr. O’Connell. The judgment does not say what amount 
that cost was. 

By Mr. O’Connell: 

Q. He paid a thousand dollar fine, didn’t he? A. It is my 
recollection he paid a one thousand dollar fine, showing 
every consent to this judgment at the time. 
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Q. Don’t go into extraneous matters. 

The Court. The answer may be stricken. 

Mr. O’Connell. It shows he was lined but it does not 
show he paid it. I want to show he complied with that 
part of the judgment. 

By Mr. O’Connell: 

Q. Do you know he paid a thousand dollar fine and costs 
of almost $800? Do you know that 0 ? A. It is my—I think 
he paid a fine and the costs. That is my distinct recollec¬ 
tion, but the record speaks for itself. 

Q. Can you show any record that indicates that in these 
papers? 

The Court. I thought the papers did indicate that. 

Mr. O’Connell. They do not indicate that. 

Mr. Conliff. The records indicate what the sentence was. 

Mr. O’Connell. They do not indicate— 

The Court. (Interposing) Can you tell us what the 
fine and costs were? 

138 Mr. O’Connell. We will stipulate a one thousand 
dollar fine and almost eight hundred dollars in costs 
was paid on the first count. 

Mr. Qonliff. Yes, that is my understanding. 

By Mr. O’Connell: 

Q. I will ask the prosecutor if he will stipulate that as a 
condition of the suspension of the sentence on the first 
count that it was suspended on the condition that the fine 
and costs be paid. Is that correct? 

Mr. Conliff. That is included in the record. 

Mr. O’Connell. Do you stipulate that? 

Mr. Conliff. There were certain conditions attached to 
the suspension of the sentence. 

Mr. O’Connell. One of them was that the fine and the 
costs be paid. 

Mr. Conliff. One of them was the fine and the costs, and 
two other conditions. 

By Mr. O’Connell: 

Q. The costs of the Court of eight hundred dollars were 
not restricted to any first count charge, were they? 

Mr. Conliff. I object. 
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A. I don’t know. 

The Court. That depends on the record. 

Mr. O’Connell. It is not in the record. We can show he 
complied with the conditions. There is no statement in 
there that he paid the fine and the costs. There was a 
statement that he was sentenced to pay them. 

Mr. Conliff. I do not believe there is any entry in these 
papers of the Court showing the fine w T as paid. 

139 Mr. O’Connell. I charge that that paper was in 
there and that it has been removed. 

The Court. Does the record show that the sentence from 
one to tw,o years— 

Mr. Conliff (interposing). That is correct. 

The Court (continuing). —was imposed oil count one 
and then suspended on condition that he pay this fine ? 

Mr. O’Connell. And costs. 

The Court. On count number two against the defendant 
Pelley there was prayer for judgment continued for five 
years. 

Mr. O’Connell. The purpose of my question was to show 
that the petitioner Pelley paid the costs of the whole pro¬ 
ceeding which was estimated at a little below eight hundred 
dollars. 

The Court. I would say that is correct, from your under¬ 
standing, but I do not know whether there is any contention 
to the contrary. 

Mr. Conliff. No, I do not think there is any dispute, 
but I think it is immaterial whether it was paid or not, for 
the purpose of this proceeding. 

Bv Mr. O’Connell: 

w 

Q. Were you present in Washington when Mr. Pelley was 
arrested t 

Mr. Conliff. I object to that. 

The Court. Objection sustained. 

Mr. O’Connell. At this time I would like to ask your 
Honor to withhold ruling on that because I intend to show 
your Honor the circumstances. 

This arrest in this case was absolutely unconstitu- 

140 tional and illegal in that the petitioner Pelley was 
present under the dome of the United States Capitol 

in response to a subpoena issued by the authority of the 
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House of Representatives for him to be there, and while 
in attendance in that building in response to that subpoena 
he was placed under arrest in this proceeding. 

I say it was unwarranted and that is one of the reasons 
why this proceeding should be dismissed and the petitioner 
released. 

The Court. What do you propose to show? 

Mr. O’Connell. I propose to show that he was seized, 
arrested in violation of his constitutional rights in that he 
was arrested when they had no right to arrest him. 

The Court. I want the facts. Y:ou say he was here in 
response to a subpoena. What subpoena? 

Mr. O’Connell. Of the Dies Committee, and he was on 
the witness stand. 

The Court. Had he been discharged from that Commit¬ 
tee? 

Mr. O’Connell. He was kept there under prolonged ques¬ 
tioning while intensive efforts were made to procure a 
warrant at the police court. 

That warrant was once refused by the Assistant District 
Attorney, and subsequently it was procured. They went 
before Judge McMahon who refused to issue it. They sent 
the matter to Judge Curran, who sent it back to Judge 
McMahon, and Judge McMahon then issued the order. 

Meanwhile, the petitioner was kept on the witness stand 
at the House of Representatives before the Dies Commit¬ 
tee. When the warrant was procured, the represen-* 
141 tative of the police department walked up and stood 
beside Pelley, even though they knew that he was 
there in response to a subpoena to appear before this 
Committee and while he was on the witness stand under 
the United States Capitol dome, they said, “We now re¬ 
lease you from your subpoena to appear before this Com¬ 
mittee.” That is where Pelley was arrested, and we say 
we have a right to go into that. 

The Court. Have you any authorities? Where was the 
subpoena served? 

Mr. O’Connell. Does your Honor need authorities on 
such a fundamental question? 

The Court. I am sorry to say I do. 'Where was the sub¬ 
poena served on him? 

Mr. O’Connell. Right in the Dies Committee room. 
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The Court. The subpoena to appear before the Commit¬ 
tee, I mean. 

Mr. O’Connell. It was handed to Mr. Pelley in Con¬ 
gressman Dies’ office at the Capitol. 

The Court. To appear before the Committee, you mean? 

Mr. O’Connell. Yes. 

The Court. What is your authority? 

Mr. O’Connell. It is fundamental that a witness ap¬ 
pearing in the Capitol in response to a subpoena is immune 
to service in any legal process, isn’t it? 

The Court. Perhaps you can find some authority for it. 

Mr. O’Connell. Yes. May we pass it for the time being, 
however? 

The Court. I would rather know the law first, if you are 
going into the testimony. 

142 Mr. O’Connell. This is the case of Wilder against 
Walsh, 1 McArthur 566. 

“The privilege of a witness in attendance upon a Con¬ 
gressional Committee is not higher than that of a member 
of Congress; he may, therefore, be served with a summons 
as defendant in a suit in this Court. 

“This was a motion to set aside the service of a sum¬ 
mons upon the ground that the defendant in the suit, when 
the service was made upon him, was a witness from one 
of the States in attendance upon a Congressional Commit¬ 
tee under a subpoena; and was, therefore, exempt from 
process while in attendance, and in coming and returning 
from the city. The Court unanimously held that the privi¬ 
lege of a witness before Congress, or before any of its 
Committees, stands on the same footing as the privilege of 
the members of that body, and that this does not extend to 
freedom from the service of a simple summons, but only 
from arrest.” 

Now, that is clear language, and that is part of what we 
say is this conspiracy to trap Pelley. There is no criminal 
charge pending against Pelley upon which they seek to 
impose this sentence, and the five years for which that 
sentence was suspended has elapsed, and I ask under the 
authority of that citation to be permitted— 

The Court (interposing). What is the authority? 

Mr. O’Connell. 1 McArthur, 566. 

The Court. Let me read that case. 
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Mr. O’Connell. Yes. (Handing a book to the 
Judge.) 

143 The Court. Do you have any other authority? 
Mr. O’Connell. I do not think any other authority 

should be necessary. I have no other. 

The Court. This opinion does not quote any authority. 
The effect is to hold that a summons in a civil proceeding— 
Mr. O’Connell. I beg your pardon. 

The Court. That a witness is not immune from a sum¬ 
mons in a civil proceeding. 

Mr. O’Connell. But doesn’t it amount to keeping him 
here by trickery and entirely beside the legitimate functions 
of the Committee? 

The Court. You said he was here appearing before a 
Congressional Committee and arrested while he was in 
the Capitol? 

Mr. O’Connell. Yes. 

The Court. You mean he came here from some place 
else? 

Mr. O’Connell. He came here from somewhere else when 
he was informed that a subpoena had been issued. He 
came here in response to that issuance of the subpoena. 
The Court. Where did he come from? 

Mr. O’Connell. Where did you come from to Wash¬ 
ington? 

Mr. Pelley. Chattanooga, Tennessee. 

Mr. O’Connell. He came here and expected to be in the 
Dies Committee hearing. 

The Court. Well, I should think, Mr. O’Connell, that 
the privilege of a witness would be analogous to the privi¬ 
lege of a witness attending before a Court. 

Mr. O’Connell. I beg your pardon. 

The Court. The privilege of a witness attending 

144 before a Committee would be analogous to the privi¬ 
lege of a witness attending before the Court, and 

my understanding of the authority is that he is not privi¬ 
leged from arrest for an offense. 

Mr. O’Connell. The Court held that the privilege of a 
witness in attendance upon a Congressional Committee is 
not higher than that ‘of a member of Congress and that the 
privilege of a witness before a Committee does not extend 
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to freedom from the service of a simple summons in a civil 
proceeding but does to arrest. 

Mr. Conliff. Will you hear me on that proposition, your 
Honor? 

The Court. Yes. • 

Mr. Conliff. I have a definite case on the subject from 
the Supreme Court of the United States. 

The Court. This is a very short case. 

Mr. Conliff. That case in substance held that a witness 
before a Congressional Committee was in the same posi¬ 
tion as a Congressman or Senator. 

The Supreme Court in the case of Williamson versus 
United States, 207 U. S., 245, 1908, in that case the Court 
discussed the historical background of this clause of the 
Constitution, Article 1, Section 6, Clause 1, which states: 

“They shall in all cases, except treason, felony, and 
breach of the peace, be privileged from arrest during their 
attendance at the session of their respective houses, and 
in going to and returning from the same. ,, 

The Court discussed that at some length and the English 
rule, and at page 446 of the opinion said: 

145 “Since from the foregoing it follows that the term 
‘treason, felony, and breach of the peace,’ as used 
in the constitutional provision relied upon excepts from the 
operation of the privilege all criminal offenses, the conclu¬ 
sion results that the claim of privilege of exemption from 
arrest and sentence was without merit, and we are thus 
brought to consider the other assignments of error relied 
upon.” 

The Court. What case is that? 

Mr. Conliff. That is the case of Williamson versus 
United States, 207 U. S., 425. 

The Court. Was that a criminal prosecution of Cali¬ 
fornia origin? 

Mr. Conliff. My notation is that Williamson, while a 
member of the House of Representatives, was indicted with 
two others for conspiracy to commit subornation of per¬ 
jury. He was found guilty. 

When the Court was about to pronounce sentence in 
1905, Williamson’s term did not expire until 1907. He pro- 
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tested on the basis of Article 1, Section 6, Clause 1, of the 
Constitution. 

Mr. O’Connell. Was he under subpoena? 

The Court. He was a defendant. 

Mr. O’Connell. Was he subpoenaed? 

The Court. He was a member of Congress. The ques¬ 
tion is, what were his privileges? 

Do you have any other authorities? 

Mr. Conliff. In the case of People ex rel Hower 

146 versus Foote, 223 New York State, 6S1, the Court 
held that the “doctrine of immunity from arrest 

does not apply in criminal cases.” 

I have other cases, and this case of Wilder against 
Walsh was decided in 1874, which Mr. O’Connell quoted, 
and that merely means that a witness appearing before 
Congress stands on the same footing as a member of Con¬ 
gress, and in that case they held that the privilege does ex¬ 
tend to freedom from the service of a simple summons. 

The Court. Apparently this means that the privilege is 
limited to a civil arrest and not to criminal cases. 

Mr. O’Connell. I say that the rule is even more strict 
in bringing witnesses to appear before Congressional Com¬ 
mittees, because a Congressman is there in the ordinary 
course of business while a witness is appearing through the 
issuance of a subpoena. 

When we connect up the facts in this case that Dies is¬ 
sued a statement that he was going to have this suspended 
sentence lifted and the sentence imposed and with the 
arrest right in the Dies Committee room, and the fact that 
Dies made a statement that he was going to have this sen¬ 
tence imposed, and the fact that the judge issued a capias 
order which says he has already been found guilty, con¬ 
nected with the fact that, as we have offered to show, the 
investigator was sent by the Dies Committee down there to 
go over all this evidence, which was seized by order of the 
Court without a search warrant, from the premises of Pel- 
ley, all that goes to show this conspiracy, connected with 
the fact of the statement which just appeared in the papers 
recently that Pellev was going to seize the property of 
the Government, if you recall it. That was all part 

147 of this conspiracy. That was done to prejudice this 
Court against Pelley. 
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The Court. I did not read it. 

Mr. O’Connell. It came out of the Dies Committee, and 
I think that this was part of the conspiracy, and I urge 
upon your Honor to consider this. 

The Court. Let us dispose of this question of the privi¬ 
lege of the witness. Is there anything more you wish to 
say on it? 

Mr. O’Connell. There is nothing more. I will stand 
on it. 

The Court. In this Williamson case, as I understand 
the law, it is not a defense of the arrested witness, appear¬ 
ing from another jurisdiction, in that the law does not 
apply to arrest for criminal prosecution even though they 
are compelled to come. They are immune from civil arrest, 
however. 

Mr. O’Connell. But this case says just the opposite. 
They may be served with a simple summons but they can¬ 
not be arrested. 

Mr. Conliff. I think I can answer that. 

The Court. Go ahead. 

Mr. Conliff. In those times, in 1874, it was possible to 
arrest a man for nonpayment of debt, and there was such 
a thing as civil arrest, and I am sure that the Court in that 
case referred to civil arrest and not to criminal arrest be¬ 
cause the decisions are all to the contrary. 

However, this Williamson case is a much more recent 
case. 

Mr. O’Connell. If your Honor refuses to permit me to 
go into that, I will see if I can get better authorities. 
148 The Court. I will do whatever you say about it. 

If you want to take that up later, you may do so. 

Mr. O’Connell. Yes, I would like to take it up later. 

I would like to ask this witness whether there is any 
criminal charge pending against Pelley in the State of 
North Carolina upon which this capias was issued. 

The Court. You mean anything other than contained in 
the file? 

Mr. O’Connell. Yes. 

The Court. Anything other than contained in the file? 

Mr. 0 ’Connell. There is nothing in the file. 

The Court. Are you referring to the charge in the file? 

Mr. O’Connell. There is no charge in the file. He is not 
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charged. He is charged with not being on good behavior, 
and the Supreme Court of the State of North Carolina has 
defined the term “good behavior”. 

By Mr. O’Connell: 

Q. I ask this witness if the State of North Carolina has 
defined the term “good behavior”. 

Mr. Conliff. I object. 

The Court. What is the objection? 

Mr. Conliff. My objection to this question is that the 
requisition papers speak for themselves. He has been 
charged with the crime on which the prayer for judgment 
was continued. 

Mr. O’Connell. He has been tried on that. 

Mr. Conliff. And any subsequent crime he may be guilty 
of. 

The Court. I want to know whether he is asking for 
anything other than in the file, and I want “yes or 
149 no”. I think, if I misunderstood you— 

Mr. O’Connell (interposing). Let me say— 

The Court (interposing). Just a minute. 

Mr. O’Connell. Very well. 

The Court. Can you answer yes or no? 

Mr. O’Connell. What do you mean by “other charge”? 

The Court. Conviction. 

Mr. O’Connell. Yes, I refer to any other charge. 

The Court. Let us get this straight. Are you referring 
to something other than this? 

Mr. O’Connell. Yes. 

The Court. What does that mean ? 

Mr. O’Connell. I can get you the authorities. The con¬ 
tention upon which they sent to bring this man back is not 
for a violation but that they say he is not “of good be¬ 
havior”. I think that will be conceded. 

The Court. I assume there is n'o charge other than the 
charges growing out of counts one and two. 

By the Court: 

Q. Is that correct, so far as you know, Mr. Williams? A. 
I don’t know. 

The Court. There is nothing else before me. 
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Mr. O’Connell. I want to put something else before you. 
This order was arbitrarily issued. The sentence had been 
suspended for five years, and then— 

The Court (interposing). Wait a minute. What is the 
question ? 

Mr. O’Connell. The question is whether or not there is 
any criminal charge pending against Pelley in the 

150 State of North Carolina upon which this capias was 
issued. 

The Court. Do you except from that any possibility on 
counts one and two in the indictment? Do you mean to 
include counts one and two? 

Mr. O’Connell. Anything other than that. 

The Court. Then it is irrelevant. 

Mr. O’Connell. Well— 

The Court (interposing). I am assuming— 

Mr. O’Connell (interposing). I think I can be of great 
help to the Court if you let me show you. 

The Court. What does this mean? 

Mr. O’Connell. You can’t order him back to North Caro¬ 
lina unless there is another charge. 

The Court. I can’t? 

Mr. O’Connell. If I show you there is no other criminal 
charge against him. 

The Court. I think the question is not pertinent. I sus¬ 
tain the objection. 

Mr. O’Connell. Would your Honor care to hear the lead¬ 
ing case on that question of what constitutes good behavior 
and a violation of the condition of “good behavior” by 
the Supreme Court of the State of North Carolina? 

The Court. At the proper time, yes. 

Mr. O’Connell. I am asking it now to bring out that 
there is no charge. If I show you that there is no criminal 
charge pending against him, you can’t order him back to 
North Carolina because in order to lift the suspended sen¬ 
tence, there must be a charge of the violation of the law. 

The Court. If you told me there are a dozen other 

151 indictments, I could send him back on this. 

Mr. Conliff. These are not before you. 

Mr. O’Connell. You are confined to the jurisdiction of 
the Court of North Carolina issuing the capias for him. 
This man is a special prosecutor, and he can tell us. 
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The Court. I think the question you have asked is ir¬ 
relevant. 

Mr. O’Connell. Would this Court hear the North Caro¬ 
lina definition of “good behavior”? 

The Court. Not now; when we get through with the tes¬ 
timony. 

Mr. O’Connell. If I read it to you, you will permit me 
to ask the question? 

The Court. No, I won’t. I may misunderstand your 
position, but I have ruled on this question. 

Mr. O’Connell. Your Honor is not concerned with 
whether or not there is any other charge against him? 

The Court. No. 

Mr. O’Connell. The answer is “no”? 

The Court. I assume there is no other charge. 

Mr. O’Connell. You don’t have to assume that if you 
permit the witness to answer the question. He knows 
whether there is a charge pending or not. 

By Mr. O’Connell: 

Q. I will ask you, as an experienced lawyer in the State 
of North Carolina, whether it is the practice of a judge 
issuing a capias without an affidavit of misbehavior about 
a person for whom the capias is issued. 

(There was no answer.) 

152 Mr. O’Connell. That is all. 

Mr. Conliff. Just a minute. 

Cross Examination 
By Mr. Conliff: 

Q. Let me ask you this question, Mr. Williams: Were 
you present in Court at the time Mr. Pelley was sentenced 
on the indictment mentioned in these requisition papers? 
A. I was. 

Q. Did you read the jusgment imposed by that Court in 
these requisition papers? A. I did, yes. 

Q. Is that the judgment (handing a document to the wit¬ 
ness) ? 

Mr. O’Connell. It is stipulated it is. 
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By Mr. Conliff: 

Q. Is that the judgment, that same judgment that was 
imposed by the Judge at the time'/ 

Mr. O’Connell. I object to that. We have stipulated it 
was. That is all I will ask this witness. 

(The witness left the stand.) 

Mr. O’Connell. I now move to renew my motion that 
this hearing be continued until the witness Harkins, who 
was ordered to testify and refused to testify on order of 
this Court, be ordered to appear in this Court and submit 
to cross-examination by me as to his refusal to answer. 

The Court. Have you finished with all your testimony? 

Mr. O’Connell. We have no other witnesses, but I would 
like to be heard on the law of the case. 

The Court. What do you want me to do ? Do you 
153 want to put to him the same questions that you put 
to Mr. Williams? 

Mr. O’Connell. Yes. With respect to the depositions 
in this case, I do not know whether they are part of the 
record. Does your Honor have the original depositions 
in this case? I received word that they had been filed, 
but in the event that they have not been filed, I would like 
to ask the reporter to be permitted to incorporate them. 
I think you will concede this is a copy of the deposition 
taken there (indicating). 

Mr. Conliff. Yes. 

Mr. O’Connell. And may the reporter incorporate the 
deposition taken from the witnesses in this case at Ashe¬ 
ville, North Carolina? These depositions were taken as a 
result of notice served and authorization by the Court to 
take them. 

Mr. Conliff. I think the original should be incorporated 
in the record. I have what purports to be a copy. 

Mr. O’Connell. Is it agreed in the event the original is 
not here, that either Mr. Conliff’s or mine may be incor¬ 
porated by the reporter and made a part of the record? 

The Court. If you agree this deposition may be received. 
I don’t know whether there are many objections on that. 

Mr. Conliff. Yes. The depositions are with objections. 
They are similar to the questions put to Mr. Williams on 
the stand. 
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Mr. O’Connell. But no answers were made. 

Mr. Conliff. That is true. 

Mr. O’Connell. Is it agreed that if the original is not 
here we may incorporate that into the record? 

Mr. Conliff. I do not think it has been sufficiently in¬ 
troduced. 

154 Mr. O’Connell. I am introducing them right now; 
they are on file. 

Mr. Conliff. I have no objection to the original or a copy 
going in if everything contained in these depositions, with 
the exception of the matters that go to the authenticity of 
the requisition papers before you is subject to the objec¬ 
tion of the respondent. I have no objection to the original. 

Mr. O’Connell. This is the deposition of Mr. McNeill. 

The Court. Well, there are a little over a hundred pages. 
I do not know what is in these depositions. I do not know 
what these various objections are and it is a little difficult 
for me to rule without knowing something more about them. 

Do you want to have it understood that I may take the 
depositions and read them and make my rulings on the 
objections? 

Is that satisfactory to both counsel? 

Mr. O’Connell. I think the whole thing should be incor¬ 
porated so the Court of Appeals may know what was 
stricken; otherwise they would not know what the ruling 
was. 

The Court. At this time I have not stricken anything 
from any of these depositions, but I would like to show if 
there is any short way to get at it. Do the depositions con¬ 
tain anything other than your efforts to prove a conspiracy? 

Mr. O’Connell. Yes, they show absolutely the lack of 
jurisdiction on the part of the Court; they show a lack of 
jurisdiction on the part of the Court to issue that capias 
without any reason whatsoever; that there is no criminal 
charge against Pelley; that there is no reason, other than 
the conspiracy which we allege between the Dies 

155 Committee and the Judge down there who issued it. 

We brought out dowm there in these depositions 
that the Supreme Court of the State of North Carolina 
has said that a suspended sentence can’t be imposed on 
that man, the defendant, until he has been charged with a 
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criminal offense against the law of the State of North 
Carolina. 

The Court. You mean some other criminal offense? 

Mr. O’Connell. Yes, which the Court must get before it. 

The Court. Is that wliv vou want to know whether there 

•» w 

was any other criminal offense committed? 

Mr. O’Connell. Yes. In other words, the fundamental 
rule in habeas corpus is that it will not be granted on in¬ 
formation and belief, and the Judge said he issued the 
capias on information and belief. 

The Court. You are going too fast for me. You say that 
the law in North Carolina is that sentence will not be re¬ 
voked unless the defendant is charged with violating the 
law of the State of North Carolina? 

Mr. O’Connell. Yes. 

The Court. Is it necessary that he be convicted of it? 

Mr. O’Connell. No. He must be charged with a crime 
before the capias can be issued. 

The Court. Is that what you wanted to show? 

Mr. O’Connell. Yes. 

The Court. In view of that statement by you, you may 
show that if you can. You may show it. 

Is it contended that he is charged with any other crim¬ 
inal offense? 

156 Mr. Conliff. I beg your pardon. 

The Court. Is it your contention that he is 
charged with any other crime? 

Mr. Conliff. No, it is not our contention that he is 
charged with anything other than what the requisition 
papers contain. The contention of the Government is that 
such matters are irrelevant, whether he is charged or is 
not charged. Another point— 

The Court (interposing). Just a minute. I want to get 
the facts. 

He contends that under the law it is necessary in order 
to revoke his suspended sentence that there be a charge of 
another crime, but I want to get the facts. I want to know 
whether there was a charge of any kind of crime against 
him. 

Mr. Conliff. I have no knowledge of that, of any viola¬ 
tion charged in the indictment. 
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The Court. He did not limit himself to a charge by way 
of indictment. 

Will Mr. Williams resume the stand? 

Thereupon Robert R. Williams was recalled as a witness 
and, having been previously duly sworn, was examined and 
testified as follows: 

The Court. You had better listen, Mr. O’Connell. 

Mr. O’Connell. Yes. 

By the Court: 

Q. In view of that Mr. O’Connell said, tell me, if you can, 
whether or not there is any charge against Mr. Pelley in 
North Carolina of any other offense other than the 
157 two offenses of which he was convicted, any indict¬ 
ment. A. I have no knowledge of any other indict¬ 
ment in North Carolina against Mr. Pelley, but I do have 
information of criminal violation which came up before the 
Judge on the extension of the sentence. 

By Mr. O’Connell: 

Q. Tell us w T hat that information is. A. I don’t— 

Mr. O’Connell. There we are again, up against that 
same stone wall. 

Mr. Conliff. I do not think that is relevant. Mr. O’Con¬ 
nell is trying to show that it is incumbent upon this Court 
to determine whether or not Mr. Pelley violated the terms 
of his probation. On the first count, the man is under a 
suspended sentence, and the Court has the power to re¬ 
voke that suspension; as to the second count, the man was 
never sentenced, so it is immaterial whether he was ever 
convicted of any other crime or not. 

The Court. All right, Mr. Williams. 

(The witness left the stand.) 

Mr. O’Connell. Look at that case, your Honor. That is 
the leading case on the subject (handing a document to the 
Court). 

We have closed our case. 

The Court. You have? 

Mr. O’Connell. That closes our case. 

The Court. I still do not know whether these depositions 
are in or not. 
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Mr. O’Connell. 1 have offered them in evidence. 
158 The Court. They are filled with objections, and I 
can’t rule on them without knowing something about 
them, unless you want to take some short cut; unless you 
want to read them. 

Mr. O’Connell. Would your Honor like us to submit a 
brief on the subject? I am willing to do that. 

The Court. No. I want to get all the testimony in first. 

Mr. O’Connell. Does your Honor want to reserve your 
action on the depositions and to consider the objections 
made, to consider the refusal of the witnesses to answer 
and to decide whether you should require the witnesses to 
answer? 

The Court. Do you want me to do that? 

Mr. Conliff. I think we shall have to take each deposition 
at a time because 1 do not think there is anything proper 
in the whole volume of depositions. All the questions re¬ 
lated to this conspiracy, this alleged conspiracy are matters 
that we consider incompetent and irrelevant. 

The Court. You had better go ahead, Mr. O’Connell. 

Mr. O’Connell. What action does your Honor wish to 
take on the depositions? They are here; they were taken 
by authorization of the Court, and both sides were rep¬ 
resented. 

The Court. You are offering the depositions in evidence, 
I suppose, and he says objections are constantly made in 
them. I cannot rule on them without knowing something 
about them. 

Mr. O’Connell. Do you want to look these objections 
over and rule on each one separately? 

The Court. Is that satisfactory to both counsel ? 

Mr. O’Connell. That is agreeable to me provided the 
Court also consider the refusal to answer and 
151) whether they should be instructed to answer and 
give us a chance to get the answer. 

As a matter of fact, the Clerk of the Court stated under 
oath that there is no criminal prosecution pending against 
Pelley; there has been no allegation made that he has vio¬ 
lated the law of the State of North Carolina. That is in 
the deposition. 

This order was issued capriciously. 

Mr. Conliff. Even assuming that is in the depositions— 
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The Court (interposing). Let us dispose of this first. 
Let us stick to one thing at a time. I do not yet know what 
you want me to do. 

Mr. Conliff. I am willing to stipulate, so far as they now 
stand if I am permitted to strike all portions of testimony 
off of those witnesses in the case that do not pertain to the 
question of the correctness of the authenticated record in 
the case and the identity of the defendant Pelley and the 
question whether he is now a fugitive from justice—if the 
deposition is confined to the record before you as a true 
authentic record of the Court of North Carolina, I am 
willing to let that part of the deposition go in, but anything 
else I object to. 

The Court. Is that satisfactory? 

Mr. O’Connell. That certainly is not. If that were the 
case then there would not be any use in having habeas 
corpus proceedings. As the decision of the Court stated, 
which was referred to, you are not to be bound by the record. 

The Court. You want to go through it word for word 
and let me rule on it? 

Mr. O’Connell. Yes. 

The Court. Well, on pages two and three there 
160 are no objections. What about page 4? 

Mr. O’Connell. On page 3, there was a question 
asked of Judge Nettles: 

“Question. Judge Nettles, who prepared the statement 
delivered by you from the bench at the time you ordered 
the capias for Pelley’s arrest?’’ 

He refused to answer. I ask the Court to instruct Judge 
Nettles that he be instructed to answer that question. 

Mr. Conliff. I object to him answering the question. 

The Court. No objection is there. 

Mr. Conliff. Under the rules you are not precluded from 
making objecions at the time the depositions are offered. 

The Court. So far as instructing the witness is con¬ 
cerned, I do not think there is anything before me at the 
present time on that. On this question I have an objection 
to the question. 

Mr. O’Connell. Will your Honor review the questions 
as they go along chronologically as to whether— 

The Court. (Interposing) You make your suggestions. 
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Mr. O’Connell (continuing). As to whether we have a 
right to insist on an answer. If we ask a question in good 
faith, a witness certainly has no right to refuse to answer. 

Mr. Conliff. Mr. O’Connell had his rights at the time 
of the taking of the deposition. That is provided for under 
the new rules. Rule 81 says that they are not applicable 
to habeas corpus. 

He filed his notice under the new rules and they provide 
that if a witness refuses to answer a question, the party 
taking the deposition can go before the District 
161 Court down there and request an order be issued to 
compel the witness to answer the question; then, if 
he refuses to answer, he can get an order by the Court and 
he can be held in contempt of Court. 

Mr. O’Connell. The matter was not in the District Court. 

Mr. Conliff. According to the rules— 

The Court (interposing). What is the rule? Give me 
the number. 81, you say? 

Mr. Conliff. 81 is the rule which says these are not ap¬ 
plicable to habeas corpus. 

The Court. What is the rule you are relying upon on 
the method of getting the District Court to rule on it? 

Mr. Conliff. Rule 37-A on “Refusal to answer”. 

The Court. What part of it? 

Mr. Conliff. It says “If a party or other deponent”— 

The Court. Tell me what it is. Which one are you rely¬ 
ing on ? 

Mr. Conliff. “Refusal to answer”. 

The Court. Is it “A”? 

Mr. Conliff. Yes, “A”. 

The Court. Just let me read it. 

(“He may apply to the Court in the District where the 
deposition is taken for an order compelling an answer.”) 

So, I deny your application for an order to compel these 
witnesses to answer the questions that they did not answer. 

Mr. O’Connell. Regardless of what questions were pro¬ 
pounded? 

The Court. Yes. 

Mr. O’Connell. I note an exception to your Honor’s 
ruling. 
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162 The Court. Yes. On page 19 you asked whether 
he signed an order on the 19th of October, and on 

the next page “Was it dated the 19th of February?’’ 

Is that order in the record here? 

Mr. 0 ’Connell. It is not. That is one of the orders that 
was stolen from the records. 

The clerk answered that question further on in the depo¬ 
sition. 

The Court. Excuse me just a second. 

Mr. O’Connell. On page 41 he answered that question. 

The Court. The clerk does? 

Mr. O’Connell. Yes. 

The Court. Just let me finish with the Judge’s testi¬ 
mony ; I am almost through with it. 

I have read the deposition of Judge Nettles. You stand 
on every objection you made? 

Mr. Conliff. I do. 

The Court. I think that in order to rule intelligently on 
each one of them I shall have to read all of them. I will 
try to do that during the evening. 

How many witnesses are there? Do you recall? 

Mr. O’Connell. I think there are six or seven. 

The Court. They are not indexed ? 

Mr. O’Connell. No, they are not indexed. 

The Court. Is that all the testimony you have? 

Mr. O’Connell. No. You have Mr. McNeill’s deposition. 

The Court. That was taken here? 

Mr. O’Connell. Yes, your Honor. 

The Court. Have you seen it? 

163 Mr. Conliff. Yes, I was present at the hearing. 

The Court. Is it free from objections? 

Mr. O’Connell. No, sir. 

Mr. Conliff. No, sir; it is not. 

Mr. O’Connell. It is full of them. 

The Court. I suppose I should take them and read them 
over. 

Do you have any other testimony? 

Mr. O’Connell. Yes, I have. I would like to offer the 
testimony of Chairman Martin Dies of the Dies Committee 
and his investigator, Mr. Barker, to show that regardless 
of what I have stated the law is regarding the issuance of 
a capias, to show that this capias was issued at their in- 
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stigation, and to show that they sent to North Carolina— 

The Court (interposing). Do you have their depositions? 

Mr. O’Connell. No, I haven’t. 

The Court. Do vou want to call anv witnesses? 

Mr. O’Connell. I would like to call them tomorrow 
morning. However, I am ready now to argue whether your 
Honor should consider at this time, without their testimony, 
the question of whether or not they have complied with the 
law of the State of North Carolina. 

The Court. Do you want to go on tomorrow? 

Mr. O’Connell. I do not want to close the case. I would 
like to have Mr. Dies here. 

Mr. Conliff. I object to the summonsing of any other 
witness by Mr. O’Connell unless he can show the Court that 
their testimony has some relevancy to this case. Mr. O’Con¬ 
nell keeps on saying that he is going to show what 
164 the law of North Carolina is, and he is going to 
show— 

Mr. O’Connell (interposing). Do you want me to show 
you, Mr. Conliff? 

Mr. Conliff. I think I know as much about the law as 
you do, Mr. O’Connell. 

He wants to show why the J udge issued the capias in this 
case for the return of the defendant to North Carolina. 
That is not before the Court. The only question before 
the Court is whether or not the constitutional requirements 
of the statute in compliance have been complied with and 
the Government submits that everything that is required 
by the statute has been complied with and every essential 
element has been proved. He is going into the— 

The Court (interposing). Let me interrupt. There is 
nothing before me— 

Mr. O’Connell (interposing). This is before your Honor 
(indicating). 

The Court. Whether the witnesses testimony will be 
admissible, I will have to pass on that when the question is 
raised. 

Mr. O’Connell. Well, isn’t it fundamental that— 

The Court (interposing). Don’t ask me questions. 

Mr. O’Connell. I will state it to your Honor. Of course, 
it is fundamental that this man— 

The Court (interposing). What do you want me to do? 
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Mr. O’Connell. I think you should, without their being 
here, throw this case out and release the petitioner, and I 
will show you— 

The Court (interposing). We have a regular wray 

165 in which to proceed. I think you had better get your 
testimony in first. 

Mr. O’Connell. I want to have Chairman Dies here to¬ 
morrow’ and I want to ask as to what went on before this 
capias was issued, and I am convinced that if I show your 
Honor that this is not a bona fide extradition that you 
will permit me to put Dies on the stand tomorrow’ morning. 

The Court. It is entirely for you to decide whom you 
shall call. Whether his testimony will be received, that I 
will have to consider when the question is asked. 

Mr. O’Connell. I ask that you take a recess to study the 
depositions in this case w’hich have been offered and re¬ 
sume tomorrow morning at ten o’clock, w’hen I hope to have 
Mr. Dies here. 

The Court. Do you have any testimony? 

Mr. Conliff. No, we have no testimony because w’e stand 
on the requisition papers, which the Supreme Court of the 
United States says are sufficient. 

Further, I object to the summonsing of Mr. Dies or any¬ 
one else if Mr. O’Connell can’t show r that he is going to tes¬ 
tify to something that is pertinent. 

The Court. I have already explained that I haven’t any¬ 
thing to do with that. 

Now, Mr. Mr. O’Connell, have you any briefs at all? 

Mr. O’Connell. I beg your pardon? 

The Court. Have you any briefs ? 

Mr. O’Connell. On what proposition? 

The Court. On the various propositions w’hether I should 
dismiss or grant your motion. Tell me the grounds for 
your reason. 

166 Mr. O’Connell. Will your Honor permit me to 
give further testimony? 

The Court. This is without prejudice to your rights to 
give further testimony. 

Mr. O’Connell. Thank you. 

The Court. I am not undertaking to rule on the ad¬ 
missibility of that evidence but I am not asking you to 
close your case. 
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Mr. O’Connell. Thank you. 

The Court. Just tell me what your contentions are. 

Mr. O’Connell. My first contention is, and I believe it 
has been shown, that this capias was issued arbitrarily, 
and I believe we have shown that the Judge had no right 
to issue that capias. 

167 We say to your Honor that unless and until Pel- 
lev violates the terms upon which the sentence 'was 

suspended, he does not become a fugitive. The question of 
fugitivity is before this Court. Mr. Conliff is attempting 
to say that after this sentence is suspended that they can 
drag him back at the whim and caprice of the Judge. I 
do not think there can be any question, any argument what¬ 
soever as to that. 

I say that you have got to find that the man is not a 
fugitive if he has complied with the terms of that pro¬ 
vision. If he has complied with the terms of that pro¬ 
vision he is not a fugitive and cannot be taken from one 
State to another. 

The Court. Is that to the second count? 

Mr. O’Connell. As to the second count, prayer for judg¬ 
ment continued, I say the terms upon which that was con¬ 
tinued coincided with the terms upon which the first count 
was suspended. That is, the payment of costs applied 
as much against the second count as against the first count 
and by the payment of the fine. 

I say further that the five years has expired. The code 
of North Carolina forbids any extension of the sentence 
and expressly forbids it being for a period longer than 
five years. 

I say that it was unlawful and illegal and in violation 
of the constitutional privileges of this petitioner to en¬ 
large or extend that five year original extension of Pelley’s 
suspended sentence. 

I say that they have not complied with the essential re¬ 
quirements; they have not shown that Pelley is charged 
with violating any law of the State of North Carolina, 
and that is a condition precedent to the issuance of the 
capias. 

168 The Court. What is that case you have there? Is 
that the case you read before? 

Mr. Conliff. Mr. O’Connell. 
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Mr. O’Connell. Just the headnotes. I have several 
others along the same line. 

The Court. What is the case? 

Mr. O’Connell. State versus Gooding, 194, North Caro¬ 
lina, 272. 

The Court. Are you familiar with that? 

Mr. O’Connell. I? 

The Court. Mr. Conliff. 

Mr. Conliff. No. What is the case? 

Tlie Court. The State versus Gooding, 194 North Caro¬ 
lina, 272. 

Mr. Conliff. No, 1 am not, but I do not think that case 
has anvthing to do with this hearing. 

Mr. O’Connell. You have not read it. How can vou sav 
that ? 

The Court. Just a minute. 

All right. Proceed. 

Mr. O’Connell. I would like to read to your Honor fur¬ 
ther cases: The case of State versus Hardin in 112 South¬ 
eastern 593 and also State versus Everitt in 154 North 
Carolina 399. 

The Supreme Court of the State of North Carolina said: 

“Where a judgment in a criminal case has been sus¬ 
pended on condition of payment of costs and good behavior, 
the term ‘good behavor’ by correct interpretation, means 
such conduct as is authorized by law of the State. Tn other 
words, a violation of some criminal law of the State 
169 must be made to appear before a defendant can be 
held to have violated the terms of such suspended 
judgment. 

“In order to be a valid sentence on such suspended judg¬ 
ment, it must be properly established by pertinent testi¬ 
mony that the iconditi ons have been broken within the mean¬ 
ing and purpose of the above principle.” 

In other words, it is not sufficient to say that he has not 
been on good behavior; they have to charge the violation 
of the criminal law of the State of North Carolina. 

In State against Hardin, 112 Southeastern, 593, the Court 
stated: 

“The Court imposing judgment on the defendant cannot 
be upheld, for it appears neither by evidence nor finding of 
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the Court that there has been any breach of the criminal law 
of the State on the part of the defendant, since said judg¬ 
ment was suspended.” 

In the same case, the Court said: 

“When the State Court, therefore suspended judgment on 
condition that the defendant should be on good behavior; 
that is, should not break the law for two years, this, with¬ 
out more, should be construed as meaning the State law, the 
only law the Court had jurisdiction to enforce; and where 
it appears that the defendant is keeping or has kept the law, 
it is both right and just that the State authorities should 
keep faith with him and forbear an imposition of sentence.” 

That is from State versus Hardin. 

In State versus McHaffev, 114 Southeastern, 818, the 
Court said: 

170 “Where a sentence was validly suspended pend¬ 
ing good behavior, it could thereafter be enforced 
only for a subsequent violation of some law by defendant, 
and a judgment enforcing the sentence because defendant 
had previously pleaded guilty to a similar offense and had 
his sentence suspended by another judge must be re¬ 
versed.” 

Then there is the case of State against Gooding, 139 
Southeastern, 436. This is from the headnote. 

The Court. I have read that. 

Mr. O’Connell. Then there is the case of State versus 
Everitt, 164 North Carolina, 399. 

The Court. Didn’t you read that before? 

Mr. O’Connell. It is a little bit different. It is as fol¬ 
lows : 

“This power of the Court to suspend judgment upon 
terms should not be exercised so as to prejudice or em¬ 
barrass the defendant’s rights to review the judgment and 
proceedings of the Court on which it is based, by appeal, if 
he elects to do so.” 

Now, the term of this case has elapsed. After the time 
for appeal has elapsed, that disposes of his constitutional 
rights, but that is a violation of the due process of law and 
it is a violation of the rights of the individual to prejudice 
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or embarrass the defendant’s right to review the judgment, 
rights granted to him by the law. 

What have we in this case? They said that he is not on 
good behavior; they want him back. 

In the case of State against Everitt, 164 North Carolina, 
399, the Court said: 

171 “The findings of the trial judge in imposing a sen¬ 
tence under a suspended judgment on a criminal ac¬ 
tion are insufficient where they only permit the inference 
of a breach of the conditions and do not find the ultimate 
fact of guilt in infringing the criminal laws of the State.” 

In State against Hilton, 65 Southeastern, 1014, a North 
Carolina case, the Court said: 

“It will thus be seen that, while the power to suspend 
judgment is allowed with us, there are well recognized re¬ 
strictions upon its exercise, and no well conditioned deci¬ 
sion, here or elsewhere, will uphold the principle that sen¬ 
tence may be pronounced after an indefinite suspension of 
judgment, where every condition attached to it has been 
complied with, the fine and costs paid, the defendant dis¬ 
charged by order of Court, and the cause removed from the 
docket. To allow a defendant under such circumstances to 
be imprisoned by the Court would afford opportunity for 
capricious exercise of arbitrary power unknown to the 
common law and disapproved and condemned by many well 
considered decisions of the present time.” 

I want to call your attention to the fact that the Court 
Clerk has stated under oath, and there was opportunity for 
examination, and the deposition was taken by authorization 
of this Court, and the Clerk there stated that there is no 
criminal charge pending against Pelley. 

The Court. What page is that ? 

172 Mr. O’Connell. I think it is page 43. 

The Court. Page 43? 

Mr. O’Connell. On page 41 of the record, the record sent 
to the Court, is written in at the top in ink, “No order re¬ 
turned to the Clerk’s office.” 

The Court. That seems to be in pencil. 

Mr. O’Connell. T have a letter from the stenographer 
who notified me that that should be part of the record, that 
that was made bv the Clerk. 

V 
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The Court. (Reading) 

“My docket does not show any criminal action against 
defendant since February, 1935.” 

Mr. O’Connell. That is right. 

The Court. What else? 

Mr. O’Connell. On page 45 there is also written in an 
answer as to when the February term of Court started. 

The Court. Is that February, 19th? 

Mr. O’Connell. It indicates February, 1940, and the 
Court record indicates that the Court term started Febru¬ 
ary ±9, 1940, being, of course, after the five years had 
elapsed when the Judge might have extended it, had he 
been authorized by law to do so, which he certainly was not 
allowed to do. 

The Court. When did he enter it? 

Mr. O’Connell. February 19, 1940. That is when he 
signed the order. 

The Court. When was the sentence? 

Mr. O’Connell. February 18, 1935, and the sentence was 
suspended for five years. 

The Court. Well, was the order signed February 20, 
1940? 

173 Mr. O’Connell. That is in your papers. The rea¬ 
son we asked that question was the copy of the order 
sent by the Governor does not contain the exact date in Feb¬ 
ruary. 

The Court. Is that the order of Judge Warlick? 

Mr. O’Connell. Judge Nettles. 

The Court. When was it? 

Mr. O’Connell. I think I can find it for you. Unfortu¬ 
nately none of them have any captions on them. 

I might say that the Judge who heard this case has is¬ 
sued no further orders on it. The Judge who suspended 
judgment did not even ask for this man. 

The Court. I wish you would try to get the original 
order. 

Mr. O ’Connell. I think I can find it. 

Mr. ConlifF. It is in the requisition papers. 

Mr. O’Connell. This is it, Exhibit D. 

The Court. This is the February term, 1940? 

Mr. O’Connell. That is right. 
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The Court. Let counsel for the other side make a note 
on that and tell me what he thinks about it. Term for term 
had been taken until February 19tli. 

Mr. Conliff. That is true, but the capias was issued back 
in October, 1939, ordering the man to be brought in for 
sentence. 

Mr. O’Connell. I want to call your Honor’s attention to 
the order in the papers. 

The Court. Which one? 

Mr. O’Connell. This is February, 1940, down in the 
middle, and the Court states— 

The Court. Which page? 

174 Mr. O’Connell. The first page, and the Court 
states with reference to the issuance of the capias: 

“The undersigned Judge issued a capias for the arrest 
of the said W. D. Pelley to be brought before the Court for 
the purpose”— 

And here is the purpose: 

“To be brought before the Court for the purpose of im¬ 
posing sentence on the said W. D. Pelley within the said pe¬ 
riod of five years.” 

Now, just imagine that! They would bring him back for 
sentence because the five years was about to expire. That 
certainly is a capricious and arbitrary exercise of power, 
and one which should not be permitted in this Court. 

If the Court will look into the capias, it was issued on 
information and belief, and the North Carolina code forbids 
the issuance of the capias unless there is a sworn affidavit 
and the applicant for the issuance is examined under oath 
on that, that affidavit. 

The Court. Where does it appear that it was issued on 
information and belief? 

Mr. O’Connell. Hand me the papers and I will show it to 
you. 

The Court. Yes. 

Mr. O’Connell. The Judge states in his deposition when 
asked the question: 

“Who asked you to issue the capias?” 

He said: 

“I thought of it myself.” 
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And this despite what we already introduced by 

175 way of the newspaper clippings that Dies many 
days previously said that he intended to have the sus¬ 
pended sentence imposed. 

In accordance with our contentions, that these papers 
are not in order, I desire to offer to your Honor a certified 
copy, certified by the Clerk of the Court of Buncombe 
County. That relates to the order of the Court that bond 
be set in the amount of ten thousand dollars. Nowhere 
does a copy of that order appear in these papers. 

Mr. ConlilT. Yes, it does appear. 

Mr. O’Connell. Show it to me. 

Mr. Conliff. That appears in the requisition papers. 

The Court. Does that cover the substance of what you 
wanted to say? 

Mr. O’Connell. No. I have a great many other things 
to offer to your Honor. 

The Court. Are they along the same points? 

Mr. O’Connell. No, they are on other points. 

The Court. Proceed. 

Mr. O’Connell. I offer for the record my contentions 
that the requisition papers of the Governor of North Caro¬ 
lina contain no statement whatever of anv crime alleged to 
have been committed by the petitioner in the State of North 
Carolina subsequent to his being placed under a suspended 
sentence on February 18,1935. 

I also want to call to vour Honor’s attention the fact that 
the said requisition paper of the Governor of North Caro¬ 
lina merely sets forth that the petitioner was placed under 
a suspended sentence and the capias issued for his arrest 
without in any manner specifying an offense alleged 

176 to have been committed by the petitioner to justify 
the issuance of said capias. 

Mr. Conliff. I object to that. 

Mr. O’Connell. I am stating mv reasons. 

I desire further to call vour Honor’s attention to the fact 
that the affidavits in support of the Governor’s requisition 
show on their face that they are based on information and 
belief. 

In the sworn deposition taken of Judge Nettles where he 
admitted the capias was issued on information, he refuses 
to disclose the source of his information. 
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I further wish to call your Honor’s attention to the fact 
that the petitioner is not under indictment in the State of 
North Carolina nor any other state of the United States. He 
was only indicted upon the charge on which he has already 
been tried. 

The petitioner is not charged with any crime against the 
laws of the State of North Carolina nor any other state of 
the United States. 

The Court. You are reading from the petition? 

Mr. O’Connell. Yes, and adding to it whatever I think is 
pertinent. 

The Court. What number are you at? 

Mr. O’Connell. Number, 6. 

The petitioner has not been charged with a crime within 
the meaning of the word “crime” as used in the Constitu¬ 
tion of the United States. 

The affidavits supporting the Governor’s requisition do 
not disclose the source of the information and beliefs set 
forth therein. 

177 I say that it is mandatory in all cases to set forth 
the information, and that it be sworn to and verified 
by the Governor. 

In that connection I have a case, People against Warden 
of City Prison of Brooklyn, 112 New York, 492, in which the 
Court said: 

“An affidavit made before an officer in another State 
charging the realtor on information and belief with a fel¬ 
ony, it is in that state without stating which grounds or be¬ 
lief for the sources of his information, was insufficient to 
sustain a warrant for realtor’s arrest in New York, in ex¬ 
tradition proceedings.” 

In 20, Federal, 298, the Court said:— 

The Court. 20, Federal, 298? 

Mr. O’Connell. Yes. The Court said: 

“The representations of the executive of the demanding 
State are of no effect, unless supported by a duly authenti¬ 
cated copy of an indictment found, or an affidavit made.” 

I would like to cite in re Hampton, Common Pleas, 1895, 
1 Ohio, in which the Court said: 

“The prisoner will be discharged by the Court in extra¬ 
dition proceedings where the requisition is defective in sev- 
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oral particulars, as where it does not contain a duly authen¬ 
ticated copy of the indictment or affidavit, and the Court, on 
review of the evidence, is not satisfied that the extradition 
is not sought to bring the fugitive into the State—” 

There is no affidavit here. 

178 “As where it does not contain a duly authenti¬ 
cated copy of the indictment or affidavit, and the 

Court on review of the evidence, is not satisfied that the ex¬ 
tradition is not sought to bring the fugitive into the State 
for the purpose of dealing with him summarily and un¬ 
lawfully.” 

1 would like to quote a case already cited here, 214 Fed¬ 
eral— 

The Court (interposing). 1 just want you to indicate the 
substance of your argument. 

Mr. O’Connell. The substance is that this capias was 
issued capriciously and without any authority in law for it. 
The Judge who issued it admits under oath that he issued it 
on information and refuses to disclose the source of his in¬ 
formation; that the five year period for the suspension of 
the sentence has expired; that the Judge unlawfully at¬ 
tempted to extend it; that Mr. Pelley is not charged with 
the violation of any criminal law of the State of North Caro¬ 
lina. 

Unless such a violation is set out legally and judiciously, 
no capias can be issued. Unless he violates the conditions 
of the suspended sentence, he cannot be a fugitive. 

Further, the Judge admits under oath that he has feeling 
in the case. He admits he has feeling in the case and that 
that is why he has certified the case to another Judge in the 
event that Pelley should be brought back there. He states 
that without any request from anybody he issued the capias, 
despite the fact that Martin Dies said that he was going 
down there to have a capias issued. 

The Court. I think I get the substance of your 

179 argument. I would like to ask the other side for 
their statement. 

Mr. O’Connell. May I be permitted tomorrow morning 
to bring in Mr. Dies? 

The Court. It is for you to bring in any witnesses. If 
you are going over the same questions you put to Mr. Wil¬ 
liams— 
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Mr. O’Connell. No. 

The Court. If you are undertaking to show the motive, 
I think we cannot go into that. I cannot tell you what my 
ruling is. 

Mr. O’Connell. I can offer him as a witness on that ques¬ 
tion. 

The Court. It is for you to bring whatever witness you 
want to. I have no control over that. I do not have any¬ 
thing to say about bringing anybody in. That is a matter 
for you to decide. 

Mr. O’Connell. Yes, your Honor. I have a telegram 
here. 

180 The Court. We will take a few minutes’ recess, 
and then I will hear Mr. Conliff. 

(A brief recess was taken, at the conclusion of which the 
following proceedings were had:) 

The Court. Now, I am not sure whether I can read all 
the depositions, but he says in the first place that under the 
North Carolina statute you can’t suspend the sentence for 
a longer period than live years; you can’t suspend for a 
longer period the imposition of sentence. Is that correct? 

Mr. O’Connell. I beg your pardon, your Honor. 

The Court. You say under the North Carolina statute, 
the imposition of sentence cannot be for a longer period 
than five vears? 

Mr. O’Connell. That is correct. 

The Court. He claims it must be within five years. As 
to the second count, you say the imposition of sentence was 
continued for five years and that there was no extension 
within that period of five years? 

Mr. O’Connell. That is correct. 

The Court. He says the time expired on February 17th. 

Mr. O’Connell. February 18th. 

The Court. Apparently the clerk says it was ended on 
February 19th. 

Was the original sentence on February 19th? 

Mr. Conliff. The original sentence was on Februarv 18th, 
1935. 

The Court. Then it expired on the 17th? 

Mr. Conliff. That is true. 

The Court. I am just telling you what his propo- 

181 sition is, as I understand it. As to the second count, 
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he would make the same contention, but he is also 
saying as to that that sentence was entered and then execu¬ 
tion suspended, and the Court could not revoke the suspen¬ 
sion unless the defendant had committed some crime in the 
State of North Carolina and upon some formality been ac¬ 
cused of that new crime. 

I gather he means a crime against the law of North Caro¬ 
lina. 

Mr. O’Connell. That is correct. 

The Court. Even if it was against the United States, 
would it justify the Court, but I do not know whether that 
is involved here at all. That seems to me to be rather strict, 
if the accused person should thereafter be convicted of vio¬ 
lating a Federal law. 

Mr. O’Connell. I have a case on it. 

The Court. Well, he makes those two or three points, 
besides those others about the issuance of the capias on in¬ 
formation. You just go ahead and give me your ideas. 

Mr. Conliff. With respect to Mr. O’Connell’s contention 
that the Court had no power to extend the suspended sen¬ 
tence on the first count for five years or to extend the issu¬ 
ance of the prayer for judgment on the second count for 
five years, I submit that that is absolutely immaterial. If 
we presume that the Court had no power to continue this 
for five vears and that such order was irregular, it would 
have nothing to do with the extradition proceedings because 
the man was sentenced originally on February 18, 1935 for 
a period of five years and the first count was suspended, 
and as to the second count there was a prayer for a judg¬ 
ment continued for five years. He was subject to 
182 the order of that court during this five-year period 
on both counts. The Court could bring him back in 
there, and as to the first count to determine whether the sus¬ 
pended sentence should be revoked, or the second count to 
determine whether the prayer for judgment should be con¬ 
sidered and sentence imposed, the Court back in October of 
1939 issued a capias for the arrest of this defendant. 

In other words, the Court sent out an order, or, as we 
might say, a bench warrant to bring the man before him to 
determine whether sentence should be imposed, so this de¬ 
fendant can’t come into court here and say, “Because I 
wasn’t in the State of North Carolina, it was illegal for 
this court to issue this capias, and I don’t have to go back 
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now and be subject to the ruling of the court to determine 
whether this suspended sentence should be revoked or 
whether he should be sentenced on the second count.” 

On February 19th the court may have issued this out of 
the abundance of caution, and the court had tried to get him 
prior to the expiration of the five years; they just put this 
on the docket, and the capias was issued before the five 
years was up. 

The Court. Does the capias extend the five years? 

Mr. Conliff. The capias extended it until they got the 
man back. This man can't leave the jurisdiction and then 
plead fugitivity as a defense to the charge: that stops the 
running of the five years. If he were brought back in Oc¬ 
tober, he could have been sentenced at that time. As soon 
as that capias was issued, it stopped the running of the five- 
year period. The court issued this order on Febru- 
183 ary 19, out of the abundance of caution. 

The Court. If you can find me some authorities 
on that, it would be helpful. You are just using your rea¬ 
soning now. 

Mr. Conliff. He can’t just disregard that second order. 
The extradition papers consist of his original indictment, 
his conviction, his judgment, and sentence showing the case 
was continued for five years, and before the expiration of 
the five years the court said it wanted him back, and he be¬ 
came a fugitive. That is the extradition case. 

He is not charged with violating some new law of the 
State of Nortli Carolina, or some Federal law. He is 
charged with the offense of the ‘‘Blue Sky Law” and vio¬ 
lating the law relative to the false representation of the 
sale of securities. 

I cited this morning cases holding that a man is still 
charged with a crime until judgment is completed and is 
charged until he serves his sentence. If a man is sent to 
the penitentiary and lie escapes, that man can be extradited, 
and he can not come into court and say that be cannot be 
extradited because he is not charged with any new offense, 
but following that he can be brought back for the original 
offense. The purpose of extradition is to bring a man back 
for the original offense and until judgment is completed it 
continues to be a crime. There are cases on that, Federal 
cases, and cases in our Court of Appeals, and I do not think 
there is any question about it. 
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Mr. O’Connell. There is. I would like to have the cita¬ 
tions. This man was not compelled to stay in the State of 
North Carolina; he could go anywhere he wanted. 

Mr. Conliff. I think the most recent case is Reed 

184 v. Colpoys 69 D. C., page 163. That was decided in 
1938, about a year and a half ago. The Court said 

in that that a man who has left the State in violation of the 
parole is extraditable. 

Mr. O’Connell. This man is not paroled. 

The Court. Just a minute. Let him finish his argument. 

Mr. Conliff. This man was paroled from the State of Illi¬ 
nois ; he was living in the District of Columbia, having left 
the State of Illinois. He violated the terms of his parole, 
and the Court of Appeals held that a prisoner who had left 
the State pursuant to the terms of his parole and later vio¬ 
lates the parole is subject to extradition. 

Mr. O’Connell. Wasn’t the point that he violated his 
parole? 

The Court. Let him finish. 

Mr. Conliff. It is the same question here. The court 
held: 

“The appellant finally urges that we have equitable 
power to discharge the appellant and thus interfere with 
his extradition to Illinois, and that because of the lapse of 
time since his parole violation”— 

Mr. O’Connell. Then he did violate his parole. 

The Court. Will you let him finish his argument? 

Mr. O’Connell. I don’t think he is giving your Honor a 
fair argument. 

The Court. Just a minute. We can only hear one at a 
time. 

Mr. Conliff. The Court further said: 

“We are cited no authority giving us such power and 
we know of none. We are further not impressed 

185 with the equitable considerations urged. It is with¬ 
out dispute that the defendant committed, was con¬ 
victed of, and was sentenced for a serious felony, and that 
he has not suffered the penalty imposed by law therefor.” 

That is the same in this case: The man was convicted: 
he was sentenced, and he has not finished serving his sen¬ 
tence. He has not suffered the penalty imposed bv law. 
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The Court further said: 

“If equitable considerations not known to us exist, they 
will undoubtedly receive the proper consideration of the 
Governor of Illinois under his pardoning power. We can¬ 
not and should not usurp that power by interfering with ex¬ 
tradition properly requested.” 

Mr. O’Connell. What is that citation? 

M r. Conliff. Reed v. Colpoys, 69 D. C. Appeals, 163. 

Mr. O’Connell. Wasn’t that of a man who lived here for 
many years? 

Mr. Conliff. Yes. 

Mr. O’Connell. It was pleaded as an equitable considera¬ 
tion that lie should not be sent back. 

The Court. I think you should let him finish his argu¬ 
ment. 

Mr. Conliff. Counsel in the case pointed out that the man 
was living in the District of Columbia and had been em¬ 
ployed here and this should be considered as to whether he 
had violated the terms of his parole. 

That is the same as in this case, and the Court of Appeals 
said no, that that question is for the consideration of the 
court of the demanding State. 

1S6 You have a requisition signed by the Governor in 
North Carolina. Mr. O’Connell is saying that you 
arc to determine whether he has violated the terms of his 
suspended sentence: that is not for your Honor to deter¬ 
mine; it is for the judge of the court of the demanding 
State who imposed the sentence. If that judge sees fit to 
issue a capias for his return there, he can determine the 
question. 

Who can determine the question whether he has violated 
his probation or suspended sentence? The judge in that 
court is the one to determine that. 

Mr. O’Connell states a decision of the Supreme Court of 
the State of North Carolina that a man cannot have a sus¬ 
pended sentence revoked unless he has been convicted. 
That may be true— 

The Court. No, he did not say that. Unless he has been 
charged with a crime. 

Mr. Conliff. Unless he is charged with a crime. Who is 
going to determine whether he is charged with a crime or 
whether his sentence is to be revoked? That is for the 
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judge in the court, and the judge cannot determine that un¬ 
til this man comes before the court. 

Mr. O'Connell says he is going to be sentenced. We do 
not know that. 

Mr. O’Connell. I beg your pardon; that is in your record 
that he is to be brought back for the purpose of being sen¬ 
tenced. I want to call your Honor’s attention to that. 

The Court. I shall have to insist on your letting him 
finish. 

Mr. O’Connell. I do not like to interrupt, but I do 

187 not want him making misstatements. 

Mr. Conliff. I did not interrupt when Mr. O’Con¬ 
nell made misstatements in his argument with respect to 
the affidavit being required in a capias. 

As I say, it is for the judge to decide whether this man 
should be brought before the court to determine whether 
his sentence should be revoked, and you have to consider 
the second count where the sentence was never imposed. It 
is a separate offense. The sentence was continued for five 
years. Then the court issued a capias. The court certainly 
had a right to do that. The court has that privilege and it 
was proper for it to do that and there are many cases of the 
North Carolina Supreme Court holding that sentence can 
be continued for a period of five years, which it was in this 
case. Then before the five years was up, this capias was 
issued. 

There is a case, 212 North Carolina, page 4S, which was 
decided in 1938. The defendant was indicted; his sentence 
was suspended. The judgment was continued and the court 
held that the court has the right to either suspend the sen¬ 
tence or to continue judgment, either continue judgment or 
impose a sentence. 

Who has the right to determine whether the conditions 
have been complied with? That is for the court in the de¬ 
manding State; it is not for the court in this District: it is 
onlv for the court in North Carolina that originallv im- 
posed the sentence: they alone have the right. 

The matter is not before your Honor in this proceeding 
to determine what violation of the law this man may be 
guilty of: that is up to the judge who imposed the 

188 sentence. They want to get this man back before the 
court. 
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At that time Mr. O’Connell can argue that sentence was 
arbitrarily imposed; he has a right to get a writ of habeas 
corpus in that jurisdiction; he may appeal from the sen¬ 
tence, but here we cannot attack the judgment of that 
court. 

With respect to the Zerps, it is only when it attacks the 
jurisdictional phase; it does not go to the irregularity in 
proceedings, and that case does not apply to cases of this 
kind because it is only enlarged when it attacks the juris¬ 
diction of tlie court. 

With respect to the issuance of the capias, Mr. O’Connel 
says that the Code of Law of the State of North Carolina 
requires that it be supported by an affidavit before the 
judge can issue a capias. The Code does require when a 
warrant is issued, it shall be supported by an affidavit, but 
that is onlv when a man is charged with a crime. 

However, after a man has once been indicted and the jury 
has seen fit to convict him, and the judge has seen fit to 
suspend the imposition of sentence, it is incorrect to say 
that before the judge can issue a capias, somebody has to 
file an affidavit before him. That is nonsense. 

The main consideration in this case is whether or not the 
expedition proceeding is based upon the constitutional pro¬ 
vision and the statute enacted pursuant to that constitu¬ 
tional provision which requires a certified copy of the affi¬ 
davit and sworn to before a magistrate. 

Mr. O’Connell is trying to mix up that affidavit sworn to 
before a magistrate with a capias issued by the court after 
the man was convicted. That has nothing to do with it. 

There are any number of cases holding that a court 
180 is not required to give a reason for revocation of 
parole. I cited the case of Reed v. Colpoys. 69 D. C. 
Appeals, 163. 

There is also the case of Drinkall v. Spiegal, 68 Connecti¬ 
cut, 441, in which the Court said: 

“The Court held that the legality of the revocation of a 
parole was not a question for the court of the asylum state 
but one for the courts of the demanding state ‘for they alone 
have the right to construe their Constitution and laws.’ ” 

That decision was never reversed. 

Now, they want to determine whether this should be re¬ 
voked. 
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The Court. Well, that is not the point. My question was 
with respect to the power of that court. 

Mr. Conliff. It all merges together. If that court has 
power to revoke this man’s probation, it is a question for 
the court down there to decide what thev shall do. 

The Court. But he says the power of the court has ex¬ 
pired. 

Mr. Conliff. How can it expire? 

The Court. He says the five years has expired. Your 
argument is that after the period of five years, the court 
may extend it for another five years. What does the stat¬ 
ute say on that subject? 

Mr. Conliff. The statute provides that the original sen¬ 
tence which cannot be imposed for a period longer than five 
years can be extended. 

The Court. Read that statute. 

Mr. O’Connell. It is section 4655, paragraph 4 of the 
Code of Criminal Procedure of the State of North 

190 Carolina under “Termination of Probation, Arrest, 
Subsequent Disposition: 

“The period of probation or suspension of sentence shall 
not exceed a period of five years and shall be determined by 
the judge of the court and may be continued or extended, 
terminated or suspended by the court at any time within the 
above limit.” 

That is clear-cut; there is no ambiguity there. 

The Court. It says it “may be continued or extended, 
terminated or suspended by the court at any time within 
the above limit.” 

Then you mean the five years may be continued for 
another five years? 

Mr. Conliff. Yes. 

191 The Court. You mean that if the original order 
of probation or suspension of five years might be ex¬ 
tended, but if the original period of extension is two or four 
or anything under five years, that also might be done? 

Mr. O’Connell. Yes, they could have extended it from 
term to term. 

The Court. Now, which construction do you wish me to 
accept? 

According to your construction it could be continued for¬ 
ever, continuing as long as the man lives. 
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Mr. Conliff. No, if the Court please. 

The Court. If it is beyond the five-year term, what is the 
limit ? 

Mr. Conliff. I think that statute speaks for itself, unless 
the man is a fugitive. 

The Court. Yes, these statutes speak for themselves, but 
what is it that they speak? 

Mr. Conliff. If the sentence was to be continued for a 
definite period it should have been continued during the five 
years that the sentence was supposed to run, but if the 
man becomes a fugitive, and he is wanted in the state, and 
he comes in later, that, because of his being a fugitive, de¬ 
feats the purpose of it. 

The Court. What prevents the Court from extending 
his time while he is a fugitive? 

Mr. Conliff. The Court didn’t think it was necessary, 
apparently, and never required it to be continued. 

The purpose is to limit any continuance past the original 
sentence. 

192 Take, for instance, the statute of frauds and limi¬ 
tations in the case of housebreaking, for instance— 

The Court. The statute itself provides for that, that is 
not a question of construction. 

Mr. Conliff. All the cases have held—I know that I can 
get authorities for that, that when a man is sentenced by a 
court and is placed on probation or goes to the penitentiary 
and is placed on parole, and he subsequently violates the 
terms of the parole or probation, a warrant is issued for 
his arrest, and he is apprehended some time after the origi¬ 
nal sentence expires, and he can be brought back and be sen¬ 
tenced as a parole violator or a probation violator. 

The Court. Isn’t there something in the statute that pro¬ 
vides for that? 

Mr. Conliff. No, that is just general law. 

Of course the statute provides that a judgment shall not 
be continued for more than five years or extended after the 
original period has expired, but, naturally, it does not ap¬ 
ply when he is a fugitive. 

Suppose the Court had not issued the order extending the 
sentence. Suppose it was just the original sentence in Feb¬ 
ruary, 1935, to October, 1939. The Court has the right to 
bring the man back to determine whether or not he should 
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be sentenced, and the Court has the right to impose sen¬ 
tence. 

Any other construction would be to suppose that the man 
is sentenced in South Carolina and the sentence is sus¬ 
pended, five years, and, one day, later, he goes to Europe or 
anywhere else, and the Court wants him back, and he stays 
away for five years and then comes back and says, “Well, 
I was away for five years, and the Court can do nothing to 
me.” 

193 That construction cannot be placed on anything. 
The Court. Then why did he make the extension 

on the 19th of February? 

Mr. Conliff. He just did that out of an abundance of 
caution, but, I contend, if the Court please, that disregard¬ 
ing all this, the Supreme Court has held that the only in¬ 
quiry to be made can be determined right from the requisi¬ 
tion papers, and they held that if the requisition papers on 
their face showed that the man is charged with a crime the 
Governor is protected in review by the courts and all he 
has to determine is whether a man is charged with a crime. 
Tlie certificate of the Governor, certifying the facts in the 
papers, is sufficient, and the only other question to be deter¬ 
mined is whether or not he is a fugitive. If he determines 
that, extradition is made and habeas corpus action is taken. 
An extradition hearing is not a judicial hearing, it is a sum- 
man,’ proceeding. 

The Court. I think I am familiar with that. 

Have you anything to say about that? 

Mr. Conliff. Just one more case, your Honor. 

Our contention is that it is not necessan’ to go in to the 
North Carolina law. A certificate of the law is sufficient. 

This case is the State vs. Hinson, 166 North Carolina, 
page 250. The Supreme Court of North Carolina has de¬ 
cided that the absence from trial is not equivalent to serv¬ 
ing sentence, and Mr. Pellev, bv staving aw’av from the 

state for five vears— 

* 

Mr. O’Connell. He has been in business there for 

194 five years. 

Mr. Conliff. But he has not been there since they 
wanted him in October. 

Mr. Pellev has to go back there and raise his point, and 
let the courts take what action they see fit. 

That is the whole theory of the case. 
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Here the whole question is whether or not he is charged 
with a crime, and I contend that the Governor has certified 
that he is charged with a crime. We know that he is not in 
North Carolina and he is wanted there, and that makes it 
a case for extradition, and the Supreme Court decisions 
show that that is sufficient to extradite a man. 

The Court. Well, I guess we will suspend. 

Do you have anything to add, Mr. Williams? 

Mr. Williams. I w’ould like to say that it is our under¬ 
standing of the law T in North Carolina that no man can take 
advantage of his own wrong by fleeing from the state, and 
that when the habeas was issued that that immediately sus¬ 
pended the running of that five years. 

For instance, suppose a man got three months, and then 
left the state and staved awav for three months time and 

i * 

then came back and said, “No, I have been out for three 
months, you can’t render judgment against me.” 

In the statute of limitations it is w r ell known that absence 
from the state suspends the running of that, so it is sus¬ 
pended during his absence from the state. 

I think that order of February was useless. 

Our position is that, on a general proposition of law, no 
man can absent himself from the state with a war- 
195 rant or habeas issued against him, and take advan¬ 
tage of the time that he was absent from the state. 

Your Honor will note that this man vras arrested in 
Washington prior to the extension of the five years, prior 
to the elapsing of that time, and he still refused to go back. 
Here I think the case is analogous. 

I have not been able to find many cases on that, but I 
think perhaps the North Carolina case which Mr. Conliff 
cited to your Honor is analogous. There the sentence w r as 
for eight months, and the provision was that if he left the 
state within fifteen days that sentence would be suspended, 
so he left the state and stayed long beyond eight months, 
long beyond the end of his sentence. Then he comes back 
into the state and raised the question that the time of his 
sentence had expired, just as the defendant in this case 
raises the question that the length of time for which prayer 
for judgment had continued had expired. The length of 
time that he is away from the state does not affect that time. 
Here an eight months sentence was imposed on the defen- 
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dant and that expired, and he can go back and be sentenced 
for two or three more years after that. 

The Court. That was the sentence. 

Mr. Williams. Yes. 

The Court. There wasn’t any extension of the sentence, 
he was just told that if he left it would be all right, but here 
we have a formal suspension of the sentence. 

Mr. Williams. Suppose the man had gone for six 
months immediately after that time that the sentence was 
imposed, suppose he left the state and violated the 

196 terms of his parole outside of the state, there are 
authorities in the courts that hold that if he violated 

a parole outside of the state that that would be within the 
provision of the law and that he would be a fugitive from 
justice. 

Suppose he had a suspended sentence for six months 
or three months, and then he left the state for more than 
three months, absented himself from the jurisdiction so 
that it was impossible for the state to enforce the terms 
of the parole. 

The Court. Do you have authorities on that subject? 

Mr. Williams. If your Honor please, I do not. 

The Court. Let me ask you this question. 

Mr. Williams. Yes, sir. 

The Court. This question was raised, if the Judge can 
set aside an imposition, where the suspended sentence 
continued on good behavior, he can’t set that aside; is that 
the law in your state? 

Mr. Williams. As I understand the law, good behavior 
means conforming with the laws of the state, but I don’t 
understand this law. I understand the decisions which 
he has read in support of this, that it is not necessary 
for a new indictment to be obtained. A Judge hears the 
matter of the sentence and hears evidence and determines 
whether or not there has been a violation. 

The Court. Must the violation constitute a crime? 

Mr. Williams. It must be an offense against the laws 
of the State of North Carolina. There doesn’t have to 
be an indictment, but the Court can find that there has 
been a violation when the matter comes up for hear- 

197 ing regarding a suspended sentence. 

The Court. You have authorities on that? 
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Mr. Williams. That is right. 

There is another answer to that question that the Court 
asked, as to whether or not there has been a violation 
of the law, and the second and conclusive thing is that 
in addition, on the second count, there is no such require¬ 
ment. The prayer for judgment continues, according to 
the North Carolina authorities, so that the Court, of its 
out] motion, without finding any violation, could suspend 
sentence. 

The Court. Do you have anything on that subject? 

Mr. Williams. He has. 

The Court. I understand that 4,665 applies to that as 
well as to the extension, period of probation, or the ex¬ 
tension of the sentence, the first and second counts. 

Mr. Williams. I am not interpreting that statute as 
to whether or not the period of probation or suspension of 
sentence— 

The Court. Can the Court continue that prayer for 
judgment for ten years? 

Mr. Williams. I can’t say, because 1 am not an author¬ 
ity on that proposition. 

The Court. You don’t know whether there are any de¬ 
cisions on that? 

Mr. Williams. No, sir, but I will say that this statute 
is very recent, a statute in 1937, there was no statute 
governing it at that time. 

The Court. I think I get the point of it, and if you 
find any further authorities tonight, I would like 
19S to have them tomorrow morning. 

Mr. Williams. If your Honor wants authorities 
that if the prayer for judgment continues the Court can 
enter that judgment at any time, it doesn’t have to require 
the records about good behavior in the first count, it is 
not necessary to show that under the second count, he 
can enter judgment at any time. 

The Court. We will suspend. 

Mr. O’Connell. Will your Honor permit me to answer 
that tomorrow morning? 

The Court. Yes. 

We will suspend at this time. 

(Thereupon adjournment was taken until 10 o’clock 
a. m., Friday, April 5, 1940.) 
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200 Proceedings 

Mr. Conliff. If your Honor please, may I continue my 
remarks which I was making yesterday afternoon when 
we adjourned? 

The Court: Let us see if there is anything else to come 
before the Court; then we shall complete the arguments. 

Mr. O’Connell. No, I am willing to let him finish his 
argument. 

The Court. Is there anything else in the way of testi¬ 
mony? Then we shall get rid of the arguments. What 
I wanted you to do last night was to give me an outline. 

Mr. O’Connell. I should like to have the Marshal’s re¬ 
turn on three subpoenas which were issued yesterday for 
Mr. Dickstein, Mr. Dies, and Mr. Robert Barker, to see 
whether on not they have been served. I understand that 
Mr. Dies is to be present in the courthouse this morning, 
and I should like to hear from him. 
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Mr. Conliff. I understand, if your Honor please, that 
Mr. Dies and Mr. Barker are before the grand jury this 
morning. They were served with subpoenas prior to the 
ones Mr. O’Connell issued, and they will be tied up be¬ 
fore the grand jury, I am informed, for about forty-five 
minutes. 

Mr. O’Connell. For how long? 

Mr. Conliff. For forty-five minutes—three-quarters of 
an hour. 

Mr. O’Connell. Is it your understanding that they will 
then come down? 

Mr. Conliff. That I do not know, Mr. O’Connell. 
201 Mr. O’Connell. Did vou talk to the gentlemen? 

Mr. Conliff. No. 

Mr. O’Connell. I should like to know. If they are to be 
there for forty-five minutes, I should like to have the Court 
order them down afterward. 

Mr. Conliff. One of the Assistant United States Attor¬ 
neys told me that Mr. Dies and Mr. Barker were to appear 
before the grand jury this morning, they having been served 
with subpoenas, and they expected to be down here in about 
forty-five minutes. Whether or not they were served with 
Mr. O’Connell’s subpoenas, I do not know. 

The Court. Have you anything else in the line of testi¬ 
mony ? 

Mr. O’Connell. I have issued subpoenas for Judge Mc¬ 
Mahon and Mr. Karl Kindleberger, and I should also like to 

have the testimonv of United States Attornev Curran. 

* * 

This all goes—and I want to make the offer—to show that 
there is a conspiracy to railroad this gentleman back to 
North Carolina. 

The Court. Suppose you make your offer of what they 
will prove. If that is the purpose, as I understand the de¬ 
cisions of the Supreme Court, it is something that this 
Court cannot go into. 

Mr. O’Connell. Of course, my understanding is, under 
Johnson against Zerbst, that the Court can do anything, 
even suspend its own rules. 

The Court. Mr. O’Connell, I have told you what my 
ruling is. Yon have argued this at considerable length, and 
I do not care to hear further on this particular point. 
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Mr. O’Connell. 1 think I should be privileged to 

202 put them on the stand in order to let your Honor 
hear the words come from their mouths. As to every 

absent witness I have offered to your Honor in this case, 
your Honor has forced me to reveal to the attorneys for the 
respondent what I hope to show by them. 

The Court. Suppose you take them one by one and tell 
me what you expect to prove. 

Mr. O’Connell. First, I want to note an objection to your 
Honor’s forcing me to reveal what I intend to show by any 
witness who will willfully absent himself after being sub¬ 
poenaed to appear before this Court. 

I intend to show by former Judge Curran that a warrant 
or an application for a warrant was sent to him for the ar¬ 
rest of Pelley while Pelley was before the Dies Committee 
and that he refused to 0. K. the issuance of that warrant. 

I intend to show by Judge McMahon that an application 
for a warrant came before him and that he passed the buck 
and sent it to Judge Curran. When Judge Curran refused 
it and sent it back to Judge McMahon, it was then issued. 

I intend to show by Mr. Kindleberger that this whole mat¬ 
ter, exactly as it is here today, was yesterday, and has been 
since the case started, was presented to him; that an appli¬ 
cation for a warrant was requested; and that he, due to the 
fact that no crime was alleged or no law violation was al¬ 
leged in the statement furnished to him, refused to issue 
the warrant. 

I wish to show that thereafter the same mysterious forces 
who have paid this private public prosecutor here— 

Mr. Conliff. I object to that. 

Mr. O’Connell. You can object when I make the state¬ 
ment. 

I can prove here, if you will permit me to ask the 

203 question, that then the pressure was put on, that a 
warrant was issued after having been refused for 

good cause, that a bond of $2,500 was set by Mr. Kindle¬ 
berger, that this defendant was arrested illegally, unlaw¬ 
fully, and unconstitutionally; and that he was taken to head¬ 
quarters and as he was about to put up the $2,500, then and 
there under an order coming from this mysterious principal, 
whose gold this man has in his pocket— 

Mr. Conliff. I do not think this is proper argument. 
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The Court. I understand that this is a statement of what 
he expects to prove. 

Mr. O’Connell. I expect to prove that thereupon the 
bond, for no good reason shown, was raised to $10,000. 

I intend to call Mr. Conliff to the stand and ask him— 
whether or not it will be permitted, I don’t know—if he has 
ever, since he has been in the United States Attorney’s 
Office— 

The Court. He is right here; you may do what you 
please. 

Mr. O’Connell. I will call him to the stand right now. 

„ Thereupon John C. Conliff, Jr. was called as a "witness 
and, being first duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. O’Connell: 

Q. What is your full name? A. John C. Conliff, Jr. 

Q. You are an Assistant United States Attorney? A. 
That is true. 

Q. You are in charge of the records division and the 
clerks in the United States Attorney’s office? A. 
204 That is true. 

Q. How long have you been in charge of the rec¬ 
ords division and the clerks in the United States Attorney’s 
office? A. Since 1931. 

Q. You are familiar with the rules of practice in that 
office, are you not? A. If you refer to the records in the 
Clerk’s office of the United States Attorney’s office, 1 am. 

Q. You are now in charge of habeas corpus proceedings 
in that office, are you not—or extradition proceedings? A. 
I am in charge—I am usually assigned to extradition pro¬ 
ceedings. 

Q. How long have you been accustomed to being assigned 
to such matters? A. For approximately two years. 

Q. In all those two years have you ever seen any special 
prosecutor in any extradition proceeding come before this 
Court from the demanding State in an attempt to force the 
return of the alleged fugitive? 

Mr. Williams. We object. 

The Court. The objection is sustained. 
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Mr. O’Connell. I note an exception. I have no further 
questions. 

(The witness left the stand.) 

Mr. O’Connell. Both Mr. Dies and Mr. Barker have been 
personally served, your Honor. 

The Court. Very 'well. 

Mr. O’Connell. That is what I have to offer as to the 
gentlemen I have named: Judge McMahon, Mr. 
205 Curran, and Mr. Kindleberger. 

I think I should be permitted to say this: I say 
that there is no rule in this Court to prevent me from in¬ 
quiring into whether or not there is a conspiracy against 
this man. To say that there is would be to say that private 
persons could prostitute the processes of this Court for 
their own purposes. 

I have nothing more to say on the subject. 

The Court. In my judgment, the testimony -which you 
propose to offer by these men is not admissible; and if they 
were here as witnesses I should be compelled to sustain ob¬ 
jections to their testimony. 

Mr. O’Connell. Would you further be constrained to re¬ 
fuse, since I have offered a Supreme Court case which says 
that the revocation of a parole or probation or the imposi¬ 
tion of a heretofore suspended sentence may not be sub¬ 
jected to or lie within the power of any judge’s caprice or 
whim, to permit me to show r by Martin Dies that he pub¬ 
licly announced to the press that he was going to North 
Carolina to have this suspended sentence revoked and the 
sentence imposed? I intend to ask that question. I can 
confront him with Associated Press dispatches quoting him 
to that effect. 

I intend to show’ that he sent his private investigator to 
North Carolina to scan the private correspondence of Pel- 
ley, seized without a search warrant, and that should cer¬ 
tainly have the attention of this Court. 

I have offered in evidence an order by the Judge com¬ 
manding the sheriff to go forth and seize anything belong¬ 
ing to Pelley, w’ith no affidavit attached to that order, with¬ 
out anv reason whatsoever. The whole case smacks of the 
days of Lord Jeffries. 
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206 The Court. This comes within the ruling I have al¬ 
ready made. I do not think it is permissible. 

Mr. O’Connell. You won’t permit me to show that the 
whole proceeding was originated, and that the Judge did 
things directed by Martin Dies? 

The Court. No. 

Mr. O’Connell. Exception. 

The Court. Suppose you proceed with the argument in 
the case. You were arguing yesterday, or giving me an 
outline, with respect to what your contentions were. Now 
that the testimony is all in—T assume you have no more 
testimonv to offer? 

Mr. Conliff. No. 

The Court. Since the testimony is now all in, I think it 
would be more logical to let Mr. O’Connell add anything 
more to what he was saying last night that he desires, and 
vou may answer that. 

Mr. Conliff. If your Honor please, at this time I should 
like to confine my argument solely as to what question is 
before your Honor. 

The Court. I think that perhaps you have not caught my 
suggestion. Since we have now reached the point where 
we are arguing the case finally, probably Mr. O’Connell has 
the right to add anything more that he desires. 

Mr. O’Connell. No, I will permit Mr. Conliff to have the 
floor. I will close when he finishes. 

The Court. You will content yourself with replying to 
him ? 

Mr. O’Connell. Yes. 

The Court. All right. 

207 Argument in Behalf of the United States 

bv 

Mr. John C. Conliff, Jr. 

Mr. Conliff. There is just one matter I should like to 
have straightened out, and that is this: My contention is 
that it is beyond the scope of this Court to go into the North 
Carolina law, into the North Carolina decisions, and into 
their judicial proceedings; that the hearing before this 
Court is confined to whether or not this defendant is sub¬ 
stantially charged with a crime, whether or not he is the 
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party named in the requisition paper—I think that is stip¬ 
ulated—and whether or not he is a fugitive from justice. 

As I understand it, there is no question about the fugi- 
tivity of this defendant. The man was indicted, convicted, 
and sentenced in the State of North Carolina, and prior to 
the completion of that sentence he left the State and was 
not found in the State when he was wanted. Under the de¬ 
cisions of the United States Supreme Court, quoted yester¬ 
day, I think there is no question that this man is a fugitive. 

So, it comes down to whether or not the man is substan¬ 
tially charged with a crime. With respect to that, 1 re¬ 
spectfully submit that the only question is whether or not 
the requisition papers in and of themselves substantially 
charge this man with crime. The Chief Justice of this 
Court found that they did. I have a decision of the United 
States Supreme Court, which I called to your Honor’s at¬ 
tention, and other decisions holding that in a hearing on a 
habeas corpus in an extradition matter the papers alone 
are sufficient. If the executive authority of the asylum 
state determines to his satisfaction that a substan- 
208 tial charge is made out in the extradition papers— 
rendition papers—that answers the purposes of the 
statute. 

Mr. O’Connell in the cases he cited on habeas corpus went 
into the question of habeas corpus generally. There is no 
question that habeas corpus has been enlarged upon in re¬ 
cent years, but that does not apply to hearings on extra¬ 
dition matters. An extradition hearing it not a judicial 
proceeding, as your Honor is well aware; it is a summary 
proceeding before the executive of a state. It is purely a 
statutory proceeding. 

As stated yesterday, the Constitution provides, in Ar¬ 
ticle IV, section 2, as follows: 

“A person charged in any state with treason, felony, or 
other crime—” 

The Court. Yes, I have it. 

Mr. Conliff. I suppose then, that it is not necessary to 
read it. The statute enacted to give force to this constitu¬ 
tional provision is section 5278 of the revised statutes. 

The Court. I have read it two or three times, and I have 
it right before me. 
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Mr. Conliff. In the case of Pierce versus Creecy, 210 
U. S. 387, at page 404, two lines from the bottom of the 
page—I have marked the place, if your Honor cares to see 
it—the Supreme Court of the United States uses the fol¬ 
lowing language: 

“This Court, in the cases, already cited, has said, some¬ 
what vaguely but with as much precision as the subject ad¬ 
mits, that the indictment, in-order to constitute a sufficient 
charge of crime to warrant interstate extradition, need 
show no more than that the accused was substantially 

209 charged with crime. This indictment meets and 
passes that standard, and is enough. If more was 

required it would impose upon courts in the trial of writs of 
habeas corpus, the duty of a critical examination of the laws 
of States with whose jurisprudence and criminal procedure 
they can have only a general acquaintance. Such a duty 
would be an intolerable burden, certain to lead to errors 
in decision, irritable to the just pride of the States and 
fruitful of miscarriages of justice. The duty ought not to 
be assumed unless it is plainly required by the Constitution, 
and, in our opinion, there is nothing in the letter of the 
spirit of that instrument which requires or permits its per¬ 
formance.’’ 

There is the Supreme Court of the United States saying 
that it is not proper for a judge in a habeas corpus pro¬ 
ceeding to go into the validity of the laws of or judgment of 
a demanding State. I am so sure of this point, your Honor, 
that I challenge Mr. O’Connell to show me a single case in 
the Supreme Court or a single Federal case holding that it 
is necessary for the executive or for the justice on the hear¬ 
ing of a habeas corpus after the extradition to go into the 
validity of the laws of the demanding State. 

Mr. O’Connell. We have not contested the validity of the 
laws. We rely on those laws, rather than contest them. 

Mr. Conliff. The question is what the law is here. This 
case holds that it is not necessary to go into the laws of the 
demanding State. I have been unable to find—and I have 
spent a great deal of time on the subject—any cases to the 
contrary. 

210 There are cases of habeas corpus going into the 
question of the propriety of sentence, whether or not 
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the court has a right to impose such a sentence, when the 
court has a right to revoke a suspended sentence, and so 
forth, but all that goes to the merits of the case in the juris¬ 
diction where the man is wanted. That is proper defense to 
the charge in the State where the man is wanted. 

It is the same as the statute of limitations. In a case 
where a requisition was submitted to the governor of an 
asylum State, and the requisition showed on its face that it 
was barred by the statute of limitations in the demanding 
State, the Supreme Court of the United States said—and I 
have the citation, if your Honor wants it—that in its opinion 
there was no question that the man would beat the case, but 
it was not a question for the court of the asylum State to 
determine. 

I hand your Honor the case of Pierce versus Creecv. It 
is marked here. 

In the case of Marbles versus Creecv, in 215 U. S. 63, at 
about the center of page 67 the Supreme Court of the 
United States uses the following language: 

“It was made to appear by those documents that the 
accused was charged by indictment with a specified crime 
against the laws of Mississippi and had become a fugitive 
from the justice of that State. That was legally sufficient, 
without more, to authorize a requisition, and when the Gov¬ 
ernor of Missouri was furnished, as he was, with a copy of 
the indictment against Marbles, certified by the Governor 
of Mississippi to be authentic, it then became the 
211 duty of the Governor of Missouri, under the Consti¬ 
tution and laws of the United States, to cause the ar¬ 
rest of the alleged fugitive.” 

Further on, at page 68, the Court says: 

“But those facts were determinable in any way deemed 
satisfactory by that executive, and he was not bound to de- 
mand—although he may have required if the circumstances 
made it proper to do so—proof apart from proper requisi¬ 
tion papers that the accused was so charged and was a 
fugitive from justice.” 

There you have the Supreme Court of the United States 
saying that the executive is not bound to demand proof 
apart from the proper extradition papers. 
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In the case of Kentucky versus Dennison, a very old case, 
one of the cases that first determined matters of this kind, 
and, incidentally, a case which has never been reversed 
and is still cited by the present decisions, found in 24 
Howard 66, at page 107 the Court says: 

“Kentucky has an undoubted right to regulate the forms 
of pleading and process in her own courts, in criminal as 
well as civil cases, and is not bound to conform to those of 
any other State. And whether the charge against Lago is 
legally and sufficiently laid in this indictment according to 
the laws of Kentucky, is a judicial question to be decided 
by the courts of the State, and not by the executive author- 
itv of the State of Ohio.” 

212 Another case, a more recent case, in the Supreme 
Court of the United States, found in 245 U. S. 128, 
at the top of page 135 the Court says this: 

“This much, however, the decisions of this Court make 
clear; that the proceeding is a summary one”— 

This is a proceeding similar to that, which was a habeas cor¬ 
pus proceeding arising out of an extradition proceeding, 
and the Court is talking about the habeas corpus proceed¬ 
ing— 

“to be kept within narrow bounds, not less for the pro¬ 
tection of the liberty of the citizen than in the public inter¬ 
est; that when the extradition papers required by the stat¬ 
ute are in the proper form the only evidence sanctioned by 
this Court as admissible on such a hearing is such as tends 
to prove that the accused was not in the demanding State 
at the time the crime is alleged to have been committed; 
and, frequently and emphatically, that defenses cannot be 
entertained on such a hearing, but must be referred for in¬ 
vestigation to the trial of the case in the courts of the de¬ 
manding State.” 

Of course, all the decisions say that fugitivity is a ques¬ 
tion of fact, not a question of law. 

The point was raised in that case about the statute of 
limitations, where it was found from the requisition papers 
that the indictment was barred by the statute of limitations. 
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The Court said that that was a matter for the demanding 
State and not the asylum State. 

In the case of In Re Keller, 36 Federal 681, page 

213 6S2, the Court said: 

“If the Governor of the State of Wisconsin has con¬ 
formed to the laws of Congress passed for the purpose of 
enforcing a constitutional right, no court can become a bar¬ 
rier to the exercise of that right. It is a duty imposed upon 
the governor of the State in which the fugitive is found to 
obey the demands of the executive of the State in which the 
crime is alleged to have been committed, and, by warrant, 
arrest the party for the purpose of being delivered up and 
removed to that State.” 

Then it quotes the revised statutes which make it the duty 
of the executive. 

I have onlv one more case to call to your Honor’s atten- 
tion, and that is the case of State ex rel Lea versus Brown, 
decided in 1933 by the Supreme Court of Tennessee, re¬ 
ported in 166 Tennessee 669. This case they attempted to 
get into the Supreme Court of the United States, and cer¬ 
tiorari was denied in 292 U. S. 638. 

The Supreme Court of Tennessee considered the points 
in that case. Paragraph 9 of the syllabus, to make it short, 
says: 

“In habeas corpus proceeding to test validity of extradi¬ 
tion warrant, only questions open for consideration arc 
■whether petitioners are charged with crime in demanding 
State and are fugitives from justice.” 

Paragraph 10 of the syllabus says: 

“In habeas corpus proceeding to test validity of 

214 extradition warrant, court held without jurisdiction 
to inquire into validity of judgment of foreign courts 

as basis for granting or denying extradition.” 

The language of the Court is this —and I hope I am not 
taking too much of your Honor’s time in reading these de¬ 
cisions, for I think they are all pertinent and absolutely ap¬ 
plicable to this case and set out wuthout any question that 
the requisition papers are alone sufficient to show a sub¬ 
stantial charge of crime. 
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“ (9) In our opinion, the only questions open for consid¬ 
eration in this proceeding are whether the relators are 
charged with crime in North Carolina and are fugitivies 
from the justice of that State. These were the only ques¬ 
tions proper for the Governor to consider in determining 
whether he should issue his warrant on the demand of the 
Governor of North Carolina. 

“This is not a case in which it is sought to enforce a judg¬ 
ment. We have no jurisdiction to enforce the judgment 
of a sister State, imposing punishment for a violation of 
its laws. Our jurisdiction is limited to the determination 
of whether the conditions to extradition prescribed by the 
Constitution and laws of the United States, the charge of 
crime and the flight from the demanding State, are satis¬ 
fied.” 

Incidentally, this fugitive was wanted in the State of 
North Carolina; he was apprehended in Tennessee. 

“If the procedure followed by the State of North 
215 Carolina in the trial and conviction of the relators 
violated any of their constitutional rights, and if 
there has been no conclusive adverse adjudication of those 
points, it would nevertheless be our duty, under the Consti¬ 
tution of the United States, to presume that such wrongs 
will be remedied when and if the relators are restored to 
the jurisdiction of North Carolina and steps are there taken 
to enforce the judgments of its courts. We repeat, this 
proceeding in Tennessee is not a proceeding to enforce judg¬ 
ment of the North Carolina courts, but is purely incidental 
thereto, and the only inquiry open here is whether the Gov¬ 
ernor of Tennessee rightfully concluded that relators, being 
charged with crime in North Carolina, have fled to Tennes¬ 
see from the justice of that State.” 

There is a case, if your Honor please, exactly in point. 
In that case the fugitive attacked the judgment of the court 
in North Carolina, such as is attempted to be done here. 
The Supreme Court of Tennessee held that the judge in a 
habeas corpus proceeding had no power to inquire into the 
validity of the judgment in North Carolina. It is purely a 
matter of defense. 

The defendant in this case, if he is returned to North 
Carolina, can, when he gets back there, attack the validity 
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of their judgment and can question whether or not the 
court had the power to revoke the suspension of his sen¬ 
tence. He can attack the judgment whereby the imposi¬ 
tion of his sentence was suspended for a period of 

216 five years. All those matters are matters of defense. 
He is not barred from any of his constitutional rights. 

When he gets back there, he may take any steps he wants 
to to defend himself against this judgment. 

These questions are not before your Honor. The only 
question before your Honor is whether the judgment shows 
this man to be sustantially charged with crime. The Gov¬ 
ernment respectfully submits that it has shown that he is. 

With respect to the decisions of the State of North Caro¬ 
lina, our argument is based entirely upon the fact that they 
have nothing to do with this proceeding. If your Honor 
by any chance desires to inquire into them, Mr. Williams is 
here and is familiar with them. 

The Court. Would you like to make a statement, sir? I 
will be glad to hear from you. 

Mr. Williams. There are a few remarks that 1 would be 
glad to make. I know that your Honor is a busy man, and I 
do not want to impose upon your time. However, this is 
an important matter for the State of North Carolina. 

The same point which was argued yesterday about the 
capias and the passing of time was presented to Chief Jus¬ 
tice WTieat, and the same argument on the matter of extra¬ 
dition was made before him by the gentleman, and the Chief 
Justice was entirely satisfied with our statement of the law 
on the proposition. 

I will say to your Honor frankly that I have been unable 
to find any decision, one way or the other, decisive of the 
identical point, which is as to the time having expired on 
this suspended sentence. I think that the burden of proof 
is on them to show that. 

But I have found decisions, and there are various 

217 decisions on analogous matters which, I think, bear 
upon this question. I shall present the points to 

your Honor briefly. 

First, as I stated before, it has been generally held that 
where a person is sentenced for eight months in North 
Carolina—sentenced for a period of time, and then escapes 
and flees, although he may be out of the State for five 
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years or ten years, he can be brought back to serve that 
time. 

It is also generally held that when a man has been con¬ 
victed and he flees the State before sentence is imposed, 
although there may be a statute or a requirement of law for 
the imposition of sentence at that particular term, yet when 
he voluntarily absents himself from the State, that sentence 
can be imposed at any subsequent time when he can be ap¬ 
prehended and brought into the State. 

I say that that is analogous, if your Honor please, be¬ 
cause here is a prayer for judgment continued. On that 
second count no sentence has been imposed at all. By ac¬ 
quiescence on the part of the defendant that prayer for 
judgment was continued for a period of five years. At any 
rate, North Carolina had a right to impose that sentence at 
any time within the five year period. 

The Court. Whenever the judge— 

Mr. William (interposing). In his discretion might con¬ 
sider it advisable. 

I have here a North Carolina case directly on that point, 
if your Honor cares to hear it. There are the cases of State 
against Everitt and State versus Burnett, which refer to 
the famous Massachusetts case, where they just say “Lay 
the indictment on the file.” 

218 The Court. You may go ahead in your own way. 

Mr. Williams. T have the authorities, if your 
Honor cares to hear them. 

Mr. O’Connell. I think we ought to have them, your 
Honor. 

Mr. Williams. Very well, sir; if he wishes me to digress, 
I can give them to your Honor. 

The Court. State versus Everitt? 

Mr. Williams. State versus Crook is another, 115 North 
Carolina 760. 

The Court. I understand you to say that they hold that 
where imposition of sentence has been continued for a 
definite period, the Court may impose sentence whenever 
it seems good to him? 

Mr. Williams. Yes, sir. There is no doubt about that. 

Then, there is the case of State versus Hinson, in 156 
North Carolina. 
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The case of Commonwealth versus Dowdican is in 115 
Massachusetts 136. 

The Court. Which case is this? 

Mr. Williams. 1 am just trying to find the Everitt case. 
They have cited State versus Crook. 

Mr. O’Connell. State versus Everitt is in 164 North 
Carolina. 

Mr. Williams. The Everitt case is one of the most im¬ 
portant along that line. It follows the Massachusetts case 
of Commonwealth versus Dodican, because that case is cited 
in all these cases. Every one of these has a procedure 
which is a little different procedure, but the principle is 
the same. 

219 “In Commonwealth versus Dowdican, 115 Massa¬ 
chusetts 136, we find a recognition of the principle we 

have stated in the long-continued practice of the courts of 
that State, which eventually (in 1865 and 1869) received the 
sanction of the legislature. The Court said: 

“ ‘It has long been a common practice in this Common¬ 
wealth, after verdict of guilty in a criminal case, when the 
Court is satisfied that by reason of extenuating circum¬ 
stances or the pendency of a question of law in a like case 
before a higher court, or other sufficient cause, public jus¬ 
tice does not require an immediate sentence, to order, with 
the consent of the defendant and of the attorney for the 
Commonwealth, and upon such terms as the Court in its 
discretion may impose, that the indictment be laid on file.’ ” 

That is the onlv difference, your Honor. Thev sav “lav 
the indictment on the file”; we say “continue prayer for 
judgment.” 

“Such an order is not equivalent to a final judgment or 
to a nolle prosequi or discontinuance by which the case is 
put out of court, but is a mere suspending of active pro¬ 
ceedings in the case, which dispenses with the necessity of 
entering formal continuance upon the docket, and leaves 
it within the power of the Court at any time, upon the mo¬ 
tion of either party, to bring the case forward and pass 
any lawful order or judgment thereon. Neither the order 
laying the judgment on file nor the payment of costs, there¬ 
fore, entitled the defendant to be finally discharged. 

220 It must appear that under the name of laying the 
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indictment on file the courts of that State accom¬ 
plished the same result attained here by suspending judg¬ 
ment”— 

or continuing prayer for judgment. 

“Such orders are not prejudicial but favorable to de¬ 
fendants, in that punishment is postponed, with the pos¬ 
sibility of escaping it altogether; and it is presumed that 
the party adjudged guilty is present and assenting to it if 
not asking for such orders.” 

As I said to your Honor, here is an open case; no sen¬ 
tence has ever been passed on this man on this second count. 
It is just there yet for this man, with power in the Court to 
pass it. Now, the man absents himself from the State of 
North Carolina. A capias is issued three or four months 
prior to the five year period. That capias is returned, and 
the records show that the man cannot be found in Buncombe 
County or in the State of North Carolina. So, we have a 
man with a capias. That is the regularly prescribed method 
of bringing a defendant into court and, as stated by Mr. 
Conliff, has the same effect as a bench warrant for bringing 
him into court after conviction, with the same view that a 
warrant would bring him in before a conviction for the 
purpose of being tried. 

Now, just as a warrant stops the running of any statute, 
and puts him there just as if he were present in court at 
the time—and it is a well recognized principle that when 
a warrant is issued, there are no limitations against the 
crime prescribed by the statute; the issuance of a 
221 warrant tolls the statute—the issuance of that capias 
is the prescribed method, a regular criminal writ, 
for bringing a man to court after conviction. Your Honor 
is familiar with that. I have here a definition in Corpus 
Juris and the authority for it, but that is the regularly 
prescribed method, just like a bench warrant. 

Our position, if your Honor please, is this: that this 
being an open case, with the right of the Judge to impose 
sentence at any time within five years, when that Judge 
issued that capias and said, “Bring Mr. Pelley into court 
for the purpose of seeing whether or not sentence should 
be imposed,” and Mr. Pelley, according to his own testi- 
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mony, was out of the State, and, according to the return of 
the writ by the sheriff, could not be found within the State 
of North Carolina, that capias, that issuance of a warrant, 
had the same effect as if it had brought Mr. Pelley into 
court right at that time, and he cannot plead his absence 
from the State or his remaining away from the State. 

As I stated yesterday, suppose, for instance, he had con¬ 
tinued prayer for judgment until the next term of court, 
which is frequently done, and Mr. Pelly had absented him¬ 
self from the State until after the next term of court and 
had then come back and said, “The time has passed for 
the imposition of sentence; you didn’t impose sentence at 
that term of court, so you can’t impose it at all,” that is 
what Mr. Pelley is saying here now. He is saying, “I was 
out of the State of North Carolina from the time of the 
issuance of the capias until the four years had expired; 
therefore, you can’t impose any sentence on me.” 

If your Honor please, I will state frankly that it is 
222 unfortunate that the order of February was issued, 
because it complicates this case. I stated to your 
Honor yesterday that I considered that order to be use¬ 
less. However, I am willing to take it up in the courts of 
North Carolina. It is a fundamental principle of criminal 
law that no sentence may be imposed or action taken prej¬ 
udicially that tends to interfere with the personal liberty 
of a defendant except in his presence. 

Now, then, Mr. Pelley, upon issuance of that capias, ab¬ 
sented himself from the State and could not be found. 
Frankly, I say, it was useless. I think that if that order 
had been issued in Pelley’s absence within the five years, 
that extends time within which sentence could be imposed. 
That was a deprivation of the personal rights of Pelley, and 
the gentlemen of the opposition would be arguing to your 
Honor—and I think they made some reference to it before 
Chief Justice Wheat—that that was an invalid order, be¬ 
cause no order of that kind could have been made in the 
absence of Pelley. That being so, it is just as if no order 
were here. We are relying on this capias entirely. 

Frankly, I would be very much more disposed to attempt 
to sustain the validity of this order on the ground that it 
was within the five years than I would on the ground of 
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its being made in his absence. I will just state this briefly; 
I do not think it is particularly material. 

We have a regular criminal court beginning on the third 
Monday of each month of the year; we do not have a con¬ 
tinuous criminal court in our county. All judgments in 
criminal court at term are in fieri during the term of court 
subject to any change or modification that may be 

223 made to the judgment and only become finalities at 
the end of court. That judgment, while it is on 

the minutes of February 19, is a judgment of that term of 
court and does not become a finality until the adjourn¬ 
ment of court. 

The Court. This is the order? 

Mr. Williams. Well, yes, the first order—the judgment. 
The Court. In 1935? 

Mr. Williams. Judgment in 1935, yes. It just so hap¬ 
pened that the date of the third Monday in 1935 was a few 
days before the date of the third Monday in 1940, and 
this order was made in 1940 on the first day of the term. 
The other judgment was made on the first day of the term, 
because he was convicted at the January term and held over 
to the February term by request, and it just so happens 
that the date of the third Monday of the February term, 
1940, was a day or two after the date of the third Monday 
of the term in 1935. 

The Court. You say the order of 1935, though it bears 
the date of the term— 

Mr. Williams. This term, yes. 

The Court (continuing). —would be final when the term 
concluded? 

Mr. Williams. Yes. 

The Court. Would the same thing be true of the order of 
1940? 

Mr. Williams. I don’t know about that, but it is a term 
judgment. 

The Court. When did the term expire? 

Mr. Williams. That may bring some bearing, and it is 
not in this record when either term of court expired. 

224 That is a matter that is not in this record. I think 
the burden is on them, and it is one of those ques¬ 
tions that does raise a question on it. 
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But apart from that, frankly we take the position—I 
will state frankly that I doubt very seriously the validity of 
that judgment or of the order of the year 1940, made in the 
absence of the defendant. 

The primary thing in this matter is the capias ordered 

to bring him into court, and when that happened, that was 

just the same as, so far as the time period is concerned, 

if the action was taken on that date in October. I will 

state to your Honor that there are North Carolina cases 

bearing upon the propositions have I have submitted to 

vour Honor. 

* 

The practice in North Carolina is different from other 
State courts in that parole may be granted for a much 
longer period than the term of sentence. 

The Court. Will you say that again, please? 

Mr. Williams. A parole may be granted for a much 
longer time than the period of the sentence. 

I call your Honor’s attention to the case of State against 
Yates, 183 North Carolina 753. This was a case where a 
man was sentenced to twelve months for violation oi the 
prohibition law. That was in 1919. After he had served 
forty-two days of his term, the Governor paroled him upon 
good behavior. 

In December, 1921, which your Honor will see is some 
time after he was sentenced in December, 1919, to a term 
of twelve months, and was after the sentence had expired, 
the Governor revoked the parole and ordered him brought 
back. 

Mr. O’Connell. Of course, at this time I do not 
225 like to interrupt, but this man here is not on parole, as 
is shown by the telegram from the Parole Commis¬ 
sioner. 

The Court. T understand that. This is probation or sus¬ 
pended sentence. 

Mr. Williams. I am going to argue analogous cases, as 
near as I could get them. 

He raised the question that he could not be brought back 
because the term of his sentence had expired. The Supreme 
Court said no, that he could be. 

“In other words, when such breach by the defendant 
w’as duly determined, and his conditional pardon thereby 
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avoided, the defendant at once became subject to rearrest, 
although the time for which he had been sentenced had 
expired. Any other process of reasoning would disregard 
the primary fact that the essential part of the sentence is 
the punishment and not the time when the punishment shall 
begin or end.” 

Now, if your Honor please, 1 guess it is not necessary for 
me to state here, as it is elementary law, that nothing could 
be done about the sentencing of this man. State against 
Cherry, 154 North Carolina. 

I have a case, the State against Williams, 151 North 
Carolina, to show the purpose of this capias. This was 
where he relied upon the statute—where the defendant re¬ 
lied upon the statute of limitations. The Court held that 
where the defendant relied upon the statute of limitations, 
he was entitled to a nolle prosse with leave taken. 

Later, within the time, a capias was issued by the court 
to bring him back into court. In that case thev sav 
226 that the issuance of that capias stopped the statute 
of limitations and that he was within court within the 

time. 

I have another case, which I think is even more perti¬ 
nent to this question and shows the practice of North 
Carolina in these matters. This was the case of State ver¬ 
sus Phillips. I shall state the facts to your Honor. This 
case is cited in 115 Southeastern 893. It is a North Caro¬ 
lina case and is also found in 185 North Carolina 614. 

The facts in that case were these: A man by the name of 
Phillips was convicted in court and was sentenced. The 
dates are important, we think. He was convicted in March, 
1922, for public drunkenness. He was sentenced to a term 
of six months on the Yancey County roads. Then sentence 
was suspended on good behavior. The judge wrongfully 
placed a provision in that judgment that if at any time 
Phillips should be found drunk, a clerk should issue a 
capias, and the court put the sentence into effect. 

Later Phillips was found to be a public drunk, and the 
clerk issued a capias and imprisoned Phillips and put him 
in jail. 

Phillips appealed to the Supreme Court in 1923, and 
the Supreme Court said that that sort of judgment was im 
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proper; that every man was entitled to a hearing on the 
question of whether his sentence should be revoked. Here 
is what the Supreme Court of North Carolina said: that 
although that sentence was improper and the court could 
not do it: 

“This defendant has not been legally sentenced, though 
we will not discharge him, but instead will require 

227 that he give a bond or recognizance in the sum of 
$200 for his appearance at the next term of the 

Supreme Court of Yancey County to have and receive such 
punishment for his offense as the Judge may impose and as 
law allows. The Judge will find the facts and decide ac¬ 
cordingly.” 

That was a case where the six months had passed by, 
but the clerk had improperly sentenced Phillips, and Phil¬ 
lips took the case to the Supreme Court. The Supreme 
Court said it was not proper judgment; that the Judge 
should have passed on it. The suspension of sentence on 
the condition that he should not get publicly drunk was 
proper, but it was improper for the clerk to decide; the 
Judge should decide; and also he can come back more than 
six months afterward and impose it. 

I call you Honor’s attention to the fact that the bond 
given by the defendant in this case continued up to the time 
of final judgment. This man is still under bond in North 
Carolina. That bond is still— 

Mr. O’Connell. 1 object to that and ask the Court to 
rule that the papers speak for themselves. I say there is 
no such thing in there and that his statement is deliberate, 
rotten falsehood. 

Mr. Williams. It is not falsehood, if your Honor please. 

Mr. O’Connell. Prove it. 

Mr. Williams. The bond is not part of the record. 

Mr. O’Connell. This man is not testifying. I say let 
him bring it in and show it to us. I say it is a deliberate 
falsehood. 

228 Mr. Williams. It is not a falsehood. It is not 
part of the record. All our bonds are statutory 

bonds. I think the decisions of North Carolina construe 
our bonds. I can state to your Honor that these are 
statutory bonds, and they continue, even under suspended 
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sentence or prayer for judgment, right up to the time of 
final judgment. 

This is a statutory bond. They deny it, and we have 

mt v mi 1 

decisions of the Supreme Court of North Carolina constru¬ 
ing that kind of bond, and holding that it is a continuing 
bond, even under suspended sentence or prayer for judg¬ 
ment, right up to date, so lie lias breached his bail bond. 
That is one of the provisions of extradition. He has 
breached his bail bond by failing and refusing to come 
into court when the capias was issued and he was ordered 
to be brought in. He is still under that bond. 

There is just one other point. Your Honor asked me 
about this matter of good behavior. With this one case I 
shall have finished. 

In North Carolina good behavior does mean behavior in 
accordance with law, but it is not necessary that an indict¬ 
ment be issued in order for the Judge to call the defendant 
before him to impose sentence or to revoke the suspended 
sentence, but it is for the Judge himself to do that. I have 
a case in which that was actually done without any indict¬ 
ment. 

Mr. O’Connell. What is the citation? 

Mr. Williams. I am going to give it to you right now. 
It is the case of State against Tripp, 83 Southeastern 630. 
It was done by an inferior court. 

*229 “I). L. Tripp was sentenced to incarceration after 

a prior sentence had been suspended during good 
behavior, and, the judgment having been affirmed by the 
superior court, he appeals.” 

“On the hearing, it was made to appear that, on De¬ 
cember 22, 1913, defendant was convicted in two cases in 
recorder s court of Durham, on warrants charging him with 
unlawfully selling spirituous liquors.” 

I might say to your Honor that a recorder’s court there 
is an inferior court corresponding to police courts in other 
places. 

“In one case, he was sentenced to pay a fine of $100 
and costs, which was complied with. In the second case, 
the following entry was made: 

‘The defendant comes into court and pleads not guilty. 
After hearing the evidence in this case, it is adjudged that 
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the defendant is guilty, and the judgment is suspended, 
the defendant to give bond in the sum of $100 to appear 
at this court on the first Tuesday on each and every month 
for twelve months and show that he is of good behavior, 
and not handling spirituous liquors unlawfully.’ ” 

Then it appeared that the recorder’s court found after¬ 
ward that Tripp had been violating the laws and brought 
him into court and found, as a matter of fact, that he had 
been guilty, and revoked the suspended sentence. 

It is for the Judge to find the facts in his own discretion, 
and when he shall find the facts in his own discretion, 
230 from sufficient evidence upon which to base his judg¬ 
ment for revocation of suspended sentence, his dis¬ 
cretion cannot be inquired into. 

Mr. O’Connell. Do you mind giving us the facts in that 
case? 

Mr. Williams. 

“Thereupon follows a detailed statement of facts as 
found by the recorder showing, since his conviction and 
before the hearing, a course of continued and repeated 
disorderly conduct on part of defendant in the City of Dur¬ 
ham, including two violations of the criminal law (neither 
of these, however, being for unlawfully selling liquor), and 
the record, on the hearing before the recorder, then con¬ 
tinues : 

‘That the conduct of the defendant has been subversive 
of good morals; that the defendant has not been of good 
behavior since December 31, 1913, and has violated the 
terms and conditions upon which said judgment was sus¬ 
pended. Whereupon the judgment of the court being 
prayed, it is ordered, considered, and adjudged that the 
defendant be sentenced to serve a term of six months in the 
common jail of Durham County to be assigned to work on 
the public roads of Durham County.’ ” 

Tripp appealed from that decision, and it is in that de¬ 
cision that the court says, among other things: 

“In the case before us on the propriety of this sentence, 
the matter is necessarily and properly referred, in the first 
instance, to the legal discretion of the recorder and, 
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231 no appeal being provided for, the question would 
ordinarily become one for review by the superior 

court only in case the recorder would refuse to hear evi¬ 
dence on the subject or, having heard evidence, would com¬ 
mit manifest and gross abuse of discretion in imposing the 
sentence upon defendant, either because no violation of the 
condition had been shown, or because the punishment was 
so severe as to be out of all reasonable proportion to the 
offense. And no such case is presented in this record. Here 
the recorder has heard the evidence, and without referring 
to his findings in detail, we are all of opinion that they fully 
justify his conclusion that ‘defendant has not been of good 
behavior since December, 1913, and has violated the terms 
and conditions upon which said judgment was suspended.’ 
And there is nothing in the sentence imposed to permit or 
call for our interference as a matter of law.” 

I stated to your Honor that it was for the Judge to hear 
in his discretion, and it just like all those discretionary 
matters where there is substantial evidence. The ruling 
of the Judge is final except in matters where there has 
been gross abuse of discretion. 

I have other cases in which that is referred to, but there 
is a case where a Judge took it on his own motion and de¬ 
cided the question because reports had come to him that 
there had been a violation. 

That is our position in the matter very frankly; namely, 
that this capias was issued within the time, that 

232 that puts the defendant there, and that he should 
come in. 

Mr. O’Connell. Would your Honor take a five minute 
recess, please? 

The Court. Very well. 

(At this time a short recess was taken. The following 
then occurred:) 

233 (The proceedings were resumed at 11:30 o’clock 
p, m., at the expiration of the recess.) 

The Court. Proceed. 

Mr. O’Connell. May it please the Court, first I want to 
thank you for the attention that you have displayed in hear- 
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ing this matter. 1 know that usually habeas corpus pro¬ 
ceedings do not take this long, they are not of this type. 

At the outset I would like to pay my respects to Mr. 
Conliff for his very able presentation of the case, and I 
also want to pay my respects to Mr. Williams. 

What I would like to inquire is: What happened to the 
mysterious gentlemen who sat opposite Mr. Williams, who 
was presented to this Court as the representative of the 
State of North Carolina and who came up here to assist 
in bringing Pelley back. 

I mention these things just to show the Court the back¬ 
ground of what has been going on in this case, and to give 
you a complete picture of it, to which 1 think you are en¬ 
titled. 

What happened when this man was asked, “Where did 
you get your money for your private compensation?” 

The Court. Let me interrupt you, Mr. O’Connell, to say 
that I ruled that the question of motive is not in this. 

Mr. O’Connell. 1 am going into it to show his absence 
from the Court here. 

The Court. I am not concerned with that. 

Mr. O’Connell. I am, and I want it in the record. 

The Court. You have presented that, so go ahead 
234 with vour argument. 

Mr. O’Connell. Where is that man, why isn’t he 

here? 

He isn’t here because he is afraid of the questions that 
might be asked him. 

The Court. Don’t spend any more time on him. 

Mr. O’Connell. I want to call your attention to the 
telegram that is in the record from the Parole Superintend¬ 
ent of the State of North Carolina saying that Pelley is 
not on parole, and that that office is not concerned with 
Pelley. 

The able prosecutor, in his astute manner and with his 
astute friend is trying to confuse your Honor. 

Here is a gentleman, a most important gentleman, in 
North Carolina, if you believe the act of the Judge, in ap¬ 
pointing a special prosecutor, but before when extradition 
was reviewed and habeas corpus proceedings instituted, 
never has he sent a special representative to bring a man 
back over the border. 
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Yet, this time he has sent this man from the Smoky 
Mountains, this man from the country of the chain gang, 
he is up here to bring Pelley back. 

The chain gang; that thing that is only for negroes and 
Yankees, that is common knowledge. 

Your Honor should see that this whole case is not pre¬ 
sented to you in good faith. You see that one of our 
representatives, Mr. ConlilT, of all people, says to your 
Honor that you can’t inquire into this, you can only in¬ 
quire as to whether this man is a fugitive or not, you can't 
go into anything else other than what was gone into before 
Chief Justice Wheat, and when he says that he is insult¬ 
ing your intelligence. 

The Court. No, he is not, he is just stating his 
235 version of the law. 

Mr. O’Connell. If that were true, you couldn’t get 
anvthing out of this— 

The Court. Don’t confine yourself to what I have ruled 
out of the case. 

Mr. O’Connell. I am entitled to give what 1 consider to 
be relevant. 

Your Honor didn’t interfere with Mr. Conliff or Mr. 
Williams when they presented their argument, and I sub¬ 
mit that I am entitled to make mine uninterrupted. I insist 
on your hearing me. 

The Court. 1 am perfectly willing to listen to you, but 
confine yourself to those things that have not been ruled out 
of the case. 

I ask you to stop arguing these matters upon which I 
have ruled, and if you continue any further I shall have to 
find you in contempt and punish you for it. 

Mr. O’Connell. That is within your Honor’s discretion. 

I sav that vou have no right to threaten me with con- 
tempt. If I am in contempt, your Honor will take the pro¬ 
per action. 

T am respresenting my client to the best of my ability, 
and I say that when the other side makes the statement 
that you cannot consider anything that was not considered 
before Chief Justice Wheat, that statement is an insult to 
your Honor’s intelligence, because if that were so, you 
would have none of these hearings. 
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The Court. Will you permit me to interrupt you and to 
tell you what I am considering? 

There is the question of identity, the question of identity 
which I understand is admitted; the question of whether he 
was a fugitive from Justice; and whether or not 

236 the papers substantially set that forth. 

Mr. O'Connell. But your Honor heard these gen¬ 
tlemen, they took almost all afternoon and most of this 
morning — 

The Court. 1 am glad to hear you if you confine yourself 
to those questions. 

Mr. O’Connell. I know that your Honor believes me 
when I say that 1 have the deepest respect for your Honor, 
but I respectfully differ with your Honor on those points. 

The Court. They have been ruled on, continue. I will 
hear you on those points that are before me. 

Mr. O’Connell. I call to your Honor’s attention the 
fact that not one case presented by either of these astute 
gentlemen, not one case, not even one from the representa¬ 
tive from the Smoky Mountain State, member of the Bar 
of North Carolina, for 36 years, not one case has been re¬ 
ferred to where a man was wanted for imposition of a sus¬ 
pended sentence. This gentleman says that it is within 
the Court’s discretion. 

If that be true, keep in mind that Pelley never was 
ordered to report to anybody, he is not in the custody of 
anybody, he wasn’t ordered to stay in the State of North 
Carolina. There is the picture. 

The Court says to Pelley, “Pay off the fine, pay the costs 
of $1800, and I will suspend the sentence on the other 
count, and you can go your way, just behave yourself, and 
as long as you don’t violate the laws of the State of North 
Carolina, we won’t bother you. 

The Court. That was the deal, and Pelley accepted. 

The time for taking an appeal has elapsed, and the man 
who says in his deposition, “The information that 

237 I got is in the bosom of the Court, and you cannot 
force me to reveal it.” 

That braggart, that prosecutor, says, “I don’t know 
where Pelley is, I don’t have to show him the law. I just 
summarily order him back here.” 
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For what purpose? To be accorded a hearing, and the 
man from North Carolina says that every man is entitled 
to a hearing. 

Look at the purpose for which he is being given a hearing. 

I quote from that order, and I will ask your Honor to 
read eleven lines from the bottom, beginning, “The under¬ 
signed Judge.” 

This is the purpose of bringing Pelley back to North 
Carolina. 

The learned member of the Smoky Mountain Bar says 
he is to be brought back for a hearing. 

“The undersigned Judge issued a habeas for the arrest 
of W. D. Pelley, to be brought before the Court for the 
purpose of imposing sentence.” 

Not to give him a hearing, but to treat him like a dog, 
put him on the chain gang. 

I say again, your Honor, that you have the picture there. 
You have the statement of Mr. Dies, and other papers that 
are in evidence, what he is going to do, and we have the 
action of the Judge. 

Bring him back in for hearing? No, bring him back for 
a sentence. 

This gentleman says that you can’t do it, and you can’t, 
and then he cites you the case of North Carolina against 
Tripp, and he says that that is in point. That case 
238 is not in point, and T say it is another deliberate at¬ 
tempt to mislead your Honor. 

That case concerned a nol-pros, and in nol-pros under this 
jurisdiction we have the same law. That was the case of 
a drunk, and a man who was disorderly, and he says that 
there must be sufficient evidence on which the Court shall 
base judgment. He is not brought back for sentence, there 
must be sufficient grounds for sentence. In that case there 
were two prior convictions for disorderly conduct. 

I say it is tragic that we must go through this farce. 

Not one case has been cited by Mr. Conliff or by Mr. 
Williams—and I know that they burned the midnight oil 
last night, trying to find out the right of a Judge to act 
without showing anything. 

Your Honor recalls the refusal to reveal what this in¬ 
formation was for wanting Pelley back. 

Not one case has been cited to justify such action. 
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I cited a case yesterday, which temporarily seems to 
slip my grasp, I believe it was 89 IT. S., in any event, the 
language of the Court was that the revocation of probation 
—and this man is not even on probation. 

The Court. You mean the Van Riper case? 

Mr. O’Connell. Yes, that he shall not be made to depend 
on the whim or the caprice of any Judge. 

Who is this man, is he God ? Who is this man to say that 
five years later, after the time has elapsed, “I will bring 
him back, and, further, don’t ask me why.” Those were his 
words. 

“Your court has me under oath, and you want to know 
why I want him back. It is not anv of vour business, 
239 and no power on earth can force me to reveal it.” 

Extradition and habeas corpus cases, in connection 
with it say this, that there must be evidence of substantial 
conviction, and these gentlemen say that there is an in¬ 
dictment on which there was a trial and judgment, so that 
for the purpose of extradition, it is no longer an indict¬ 
ment. 

Your Honor has before you the North Carolina Code, 
which I cited, which refers to the length of time when sen¬ 
tence can be suspended. 

Can the Court continue it for five vears? They sav no. 

Their Code doesn’t sav that the Judge mav continue it, 
it says that the Judge cannot continue it longer than five 
years. 

If he extends it, the time of the extension must be within 
that period of time. 

Thev come in here and thev give vour Honor a lot of 
phoney cases, not one of which is in point. 

I think it is confused, I will say it for the sake of argu¬ 
ment, although I do not concede it, actually, suppose that 
five years was still in effect, and wouldn’t expire until 
two vears from now, and Pellev is out on good behavior, 
no restriction on his living in the state, the condition being 
only that he be on good behavior. Suppose further that 
Pellev is out in the middle west; when does he become 
a fugitive from the State of North Carolina? 

Is it when he violates the law of the State of North 
Carolina? That is what the Supreme Court of North 
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Carolina has held is necessary to violate the good be¬ 
havior provision. When does he become a fugitive? 

This prosecutor gets on the bench, and says that he 

240 wants to be fair and impartial. He is not the Judge 
in this case, he is not concerned with Pelley’s good 

behavior. 

He says, “I will bring him back, just by my act, I will 
issue a capias, without anything upon which to base it, 
he is a fugitive.” 

I don’t think you have ever heard anything more pre¬ 
posterous in your life. 

Now, what about those depositions? 

The Judge says, “I won’t hear it, knowing my feelings 
in the matter.” He is going to be fair in the matter, he was 
the one who prosecuted the case originally, he is going to 
let another Judge hear the case. 

He insults the intelligence of the Court. 

I want to call the Court’s attention to what I have pre¬ 
viously contended, we have in evidence a copy of the order 
directing the Sheriff of the county to seize the records of 
Pellev. That is in evidence. 

That order, I say, violated the laws of the State of North 
Carolina, because the North Carolina criminal Code makes 
it a penal offense for anyone to issue a search warrant with¬ 
out an affidavit to back it up, and that is what has been 
done in this case. 

That evidence is still in the custody of those county au¬ 
thorities, and, if your Honor would care to have me read it, 
I will read that provision of the Code. 

The Court. I don’t think that helps. 

Mr. O’Connell. It is Section 4, 530, paragraph 1 of the 
North Carolina Code. 

Your Honor would not permit me to bring in the 

241 testimony of Dies, Parker, Judge McMahon, ex- 
Judge Curran, and others, showing that there was 

a conspiracy to railroad this man. That has been excluded, 
but I reserve my right to appeal. 

Now, we come to another matter which has been urged 
on your Honor, that Pelley is under bond. 

I defy Mr. Williams to go through the records he has, 
and the records speak for themselves, and see if this man 
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is on bond, and 1 will give him a one-thousand dollar bill 
right here and now if he can show any such paper in this 
case. 

Policy is not on bond, that is a deliberate false repre¬ 
sentation to your Honor by a man who has been accorded 
the hospitality of the Court, permitted to come in where he 
has no business to be—we don’t know who his bosses are, 
whom he represents. He says that it is the State of North 
Carolina, but we say it is someone else. 

The Court. The record does not show that he is under 
bond, so I will disregard that. 

Mr. O’Connell. Now, I am not going to take much more 
of you Honor’s time. 

I don’t think this merits any extended argument on mv 
part. 

They have floundered all over the lot; they have not put 
one case in that has been in point; and 1 want to call 
your Honor’s attention to the statement made bv learned 
counsel from the Smoky Mountain State, “I will concede 
that the order of Februarv 10 extending the five vears is 
of no effect.” 

If it is of no effect; why did the learned Judge sign it, 
and why is it a part of the record? 

He urges that the capias stopped it, yet the Judge 
signed it. 

242 He says that the Judge demands Pelley’s presence 
for a reason that he refuses to divulge. 

Does he say that he didn't know the law, doesn’t know 
the law now, or didn't know the law five years ago. 

Now, I ask you, “Isn’t that a confession?” Isn’t it a 
confession when he says the capias didn’t extend the run¬ 
ning of the time? 

He has not offered one case, and he has been a member 
of the Bar of North Carolina for 36 years, very learned in 
the law, and vet in this case he has offered vou not one 
case that is in point with this one, and he says that the 
issuance of the capias stopped the running of the time, 
and then that he can go on for five years. Where did 
he get the authority for that ? 

Can thev get around the law where Pellcv is brought and 
say, “We will stop this thing from running, I will issue 
a capias.” 
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By what authority ? Nobody gave them that right. 

They must have information sworn to, an affidavit, re¬ 
liable information. 

That Judge, when questioned, about where he received 
that information upon which he based his issuance of the 
capias said, “Brother,” these are his exact words, “that 
rests within the bosom of the Court, and neither you nor 
any other power on earth can force me to reveal it.” 

This man concedes that he has to have something on 
which to issue the capias, and yet he attempts to confuse the 
Court. 

T won’t take any more of your time, Your Honor, because 
I think the Court sees the picture here, and I will 
243 submit the ease without further argument. 

Mr. Williams. I have the record as of January 
23rd, showing that the defendant is under bond, and that it 
continues under the same bond. That is under date of 
January 23, and it has been offered in evidence. 

The Court. 1935? 

Mr. Williams. Yes. 

The Court (examining the paper in question). That does 
show, Mr. O’Connell, that the defendant is to remain under 
bond, and this is the order of January 23rd. 

Mr. Williams. Yes, sir, that is the only reference to it, 
when the prayer for judgment was continued. 

The Court. Does that continue the bond with it? 

Mr. Williams. Yes, until final disposition of the case. 

Mr. O’Connell (examining the document in question). 
Now, here, again, is that attempt to smoothly deceive your 
Honor. 

This order is dated Wednesday, January 23, 1935, and 
that is before sentence was imposed on this man. 

The Court. Yes, it is continued until the Februarv term. 

Mr. O’Connell. Y’es, and not to keep him under bond 
until February, 1940. 

The Court. I understood Mr. Williams to say that under 
the North Carolina law that continued the bond. 

Mr. O’Connell. Without any order of the Court? 

Mr. Williams. Yes, and I have the law’ on it. 

Mr. O’Connell. Let me see it. 

Mr. Williams. I have it here. 
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The Court. I think I will proceed on the theory that the 
bond terminated when he was released. 

244 Mr. Williams. Very well. 

The Court. Now, gentlemen, are you finished? 

Mr. O’Connell. 1 would like your Honor to consider this 
—I do not intend to present it in my argument—to consider, 
in reaching a conclusion as to this case, that the depositions 
taken in North Carolina. 

The Court. I might say about that that I have read those 
depositions, and 1 have indicated opposite most of the ob¬ 
jections my ruling and, so, if it is satisfactory to each side, 
they may take exception where my rulings are adverse. 

Mr. O’Connell. Yes. 

Mr. Conliff. Yes. 

The Court. So this will be a part of the record, and my 
ruling is indicated by the word “overruled” or the word 
“sustained” opposite the objection. 

Counsel has indicated that some midnight oil has been 
burned last night, and that applies to the Court also. 

I have listened to the argument here, and it has been 
very helpful, and I have read the depositions and the cases 
cited by both sides. 

I have reached the conclusion that I should discharge the 
habeas and remand Pellev to the custody of the Marshal. 

I understand that there are three questions open; first, 
is the question of fugitivitv, then the question of identity 
and then, finally whether or not the papers contained in the 
extradition file substantially charge violation of the law. 

I have taken these three questions up, and I understand 
that the question of identity is admitted. 

Mr. O’Connell. Yes, your Honor. 

245 The Court. And, on the question of fugitivitv the 
Supreme Court has held that when a person is in 

the state at the time of an offense, and afterwards dis¬ 
appears for any reason, and if he is asked whether he 
is desired by the authorities in the state, then he is a fugi¬ 
tive. That ruling is binding on me, and I think he was a 
fugitive at the time the demand was issued, and it would 
seem to me that he became a fugitive on October 19, of 
last year when the habeas was issued. 

Now, as to whether or not the extradition papers sub¬ 
stantially charge the violation of the law, the records show 
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that regarding the trial in 1935 he was convicted on two 
offenses, sentence was imposed on one and suspended on 
certain conditions for five years, and that on the other 
sentence wasn’t imposed, but prayer for judgment was 
granted, which continued for five years, and expired some 
time around February, 1940, whether it was on the first day 
or the last day of that month of that term I don’t think 
is material. 

The Supreme Court of the United States has held in 
matters of continuance that, including the statute of limita¬ 
tions, that is not to be considered by the Governor on ex¬ 
tradition on habeas corpus proceedings after extradition. 

It seems to me that under the second count, whether or 
not the Court still has the authority to impose sentence, 
on that count, that is analogous to the statute of revoca¬ 
tions, at least it is a matter of defense. 

Now, on the question of the first count, on which judg¬ 
ment was imposed, and execution suspended, it is admitted 
that he has performed some of those conditions, such as 
paying the fine, and it is admitted that he has performed on 
good behavior. That raises a question of fact as a 
246 defense in the trial court, it is not a matter which I 
can consider here. 

So, for those reasons I have reached the conclusion which 
I announced. 

Mr. O’Connell. At this time 1 note an exception to your 
Honor’s ruling and announce mv intention to file a motion 
for rehearing, and, in the event that that should go against 
it, 1 ask your Honor to set an appeal bond or to continue 
Pelley on the bond set for him now, or to set an appeal 
bond. 

Mr. Conliff. If the Court please, of course we can have 
no objection to the defendant’s appealing and getting out 
an appeal bond, but, in view of the fact that the Court down 
there suggested a $10,000 bond I request that the bond on 
appeal be the same sum. 

The Court. What do you say to that? 

Mr. O’Connell. That was ruled on before Judge Letts 
and Judge Casey. 

The Court. How much was it? 

Mr. O’Connell. Tt was $10,000, reduced to $2500. 
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The Court. I think the present bond is sufficient. 

Mr. Conliff. That is a new bond now in the sum of 
$5,000. 

The Court. $5000? 

Is it necessary to renew it? 

Mr. O’Connell. Not until your Honor rules on the re¬ 
hearing. 

I don’t know whether your Honor, in view of the facts 
that this is an extradition proceeding, would like to up the 
bond or not. 

The Court. I don’t think it is something to be argued 
here. I will consider it very carefully. 

247 Mr. O’Connell. I am not arguing it. 

I don’t want to forfeit any of the rights of Pellev 
bv not arguing the motion for a rehearing. 

Mr. Conliff. The defendant is to be remanded to the 
custody of the Marshal until he makes his appeal bond for 
$5,000? 

The Court. Must it be a new bond? 

Mr. Conliff. Yes. 

The Court. All right. 

Mr. Conliff. That is all right. 

The Court. Do you want any findings of fact? 

Mr. O’Connell. Yes, I would like to have that. 

The Court. Submit it so that I can have it by Monday, 
the first draft, and exchange drafts. 

Mr. O’Connell. All right. 

Mr. Conliff. Very well. 

(Thereupon at 12:05 p. m., Friday April 5, 1940, the 
hearing was concluded.) 
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No. 1, at 3 o’clock p. m., on the petitioner’s motion for 
rehearing. 

Appearances: 

On behalf of petitioner: 

T. Edward O’Connell, Franklin V. Anderson. 

On behalf of United States of America: 

John C. Conliff, Assistant United States Attorney. 


Proceedings 

The Court. Very well, gentlemen. Yes, Mr. O’Connell. 

Mr. O’Connell. If it please the Court, I do not intend to 
go into great detail with respect to the different matters 
offered to your Honor in the hearing of this case. I think 
the case is of such recent occurrence that most of the mat¬ 
ters with which we are concerned are fresh in your 
249 Honor’s recollection. 

I should like to say to your Honor that this whole 
case, I believe, boils down to the question of whether or not 
a Court w’hich suspends the imposition of a sentence for a 
certain period of time may within that period of time, with¬ 
out offering any reason for so doing, issue a capias for the 
return of the defendant for whatever action the Court sees 
fit to take in his case. 

I think that is the substance of your Honor’s holding: 
that they can do that. If I am mistaken in that assumption, 
I shall not be a bit offended to have your Honor correct me. 

The Court. I think I have done that; yes. 

Mr. O’Connell. I should like to say by way of comparison 
that in the usual extradition case and in a hearing to review 
that, where extradition is ordered, the Court as a rule will 
inquire to see whether or not the indictment is a real in¬ 
dictment and contains a charge of a substantial crime. 

As I understand, Mr. Conliff bases his whole argument 
on the statement and on his conclusion of law that the orig¬ 
inal offense is the one which is sufficient to justify the return 
of the alleged fugitive. However, in this case, where there 
has been no showing of any misbehavior, no specific act 
either alleged or attempted to be proved, whereby Pelley 
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violated any term in which his sentence or his prayer for 
judgment was continued, there is no crime charged. 

We say that the situation here amounts to this: This 
Court says we cannot go into the question of whether or 
not he has violated his parole or whether he has failed to 
comply with the terms upon which is prayer for judgment 
is continued; that is a matter for the North Carolina 

250 Court. We are to presume that the North Carolina 
Court will accord this man a fair and impartial hear¬ 
ing, under the Constitution; but to assume that position, 
without inquiring whether or not the alleged fugitive is 
substantially charged with a crime, would be in an ordinary 
habeas corpus hearing to say, “Well, we will not concern 
ourselves with whether or not this is a valid indictment, 
whether or not there is a substantial charge of crime. We 
will send this man back; and if those facts be true, the 
North Carolina courts and judges are fair and impartial 
and intelligent, and they will recognize that fact and, ac¬ 
cordingly, they will discharge the defendant.’’ 

However, if your Honor please, should the burden be on 
the defendant, to be dragged from one state to another, 
when by scrutinizing the papers themselves we can see 
that the man is not charged with a substantial crime? 

Of course, it is well known and I know we will all concede 
this—both your Honor and Mr. Conliff and myself—that 
this is an unusual habeas corpus proceeding. The usual 
habeas corpus proceeding reviewing extradition is one in 
which a fugitive is sought to be brought back for the pur¬ 
pose of sending him to trial on a certain specific charge. 
On the other hand, in this case the alleged fugitive has 
been tried; a certain sentence has been imposed on him; 
that sentence has been on one count suspended and con¬ 
tinued on his good behavior. On the second count the 
prayer for judgment continued five years. 

Is this Court not bound to say that both of those counts 
are to run concurrently? Costs in the case have been paid 
on all counts. This defendant has paid the costs as to the 
second count, on which the prayer for judgment was con¬ 
tinued. 

251 Your Honor will recall that I read a case to vou 

w 

from 99 IT. S.—the Van Riper case—in which the 
Court of Appeals said that provision and parole are not 
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to be exercised in such a manner that they may be revoked 
at the whim or caprice of the judge. 

When that court continued the prayer for judgment for 
five years, was it not understood that the condition upon 
which that prayer was continued was synonymous with and 
concurrent to the condition attached to count number 1— 
and when they said “Pay a thousand dollars; go forth and 
behave yourself; do not violate the law”—that is behaving 
yourself—“and we will live up to our bit of this covenant. 
If you do those things—pay the thousand dollar fine and 
the costs and if you behave yourself—we will not bring you 
back on this prayer for judgment.” 

Doesn’t it boil down, when the North Carolina authorities 
ask Your Honor to return a fugitive, to having those North 
Carolina authorities say to Your Honor “This prayer for 
judgment was continued at the same time when the sen¬ 
tence on the first count was suspended. The conditions 
attaching to the suspension of sentence and the continuance 
of the prayer for judgment are synonymous: good be¬ 
havior”. 

Now don’t they owe it to Your Honor to say, “This man 
has violated the terms of this in such a manner as to con¬ 
stitute him a fugitive”? 

I believe it will be conceded that unless and until Pellev 
violates the terms of that suspended sentence and the con¬ 
ditions upon which the prayer for judgment was continued, 
not until that moment does he become a fugitive; 
252 and I say that due to the fact that the set-up in this 
case is different from the average habeas corpus case 
respecting extradition, the duty is upon the North Carolina 
authorities to come in good faith and say to Your Honor, 
“We want this man back. We want this man back because 
he has done this certain act. He is charged in the State of 
North Carolina with a law violation. Under the rules laid 
down by the North Carolina Supreme Court, that is ample, 
sufficient, and bona fide ground to revoke this suspension 
of sentence and to impose sentence under that continued 
prayer for judgment.” 

They have not done that. They have not even said to 
Your Honor that this man has done any one, specific thing 
which would constitute him a fugitive. 

Of course, in my argument to Your Honor I did mention 
certain things which Your Honor instructed me were to 
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be excluded from, the case; and I think Your Honor will 
agree with me that at no time have I ever intended any 
disrespect. It may be that I got so zealous and so heated 
up because of my interest in the cause that I might inad¬ 
vertently and unconsciously—but not with any intent to be 
disrespectful to you—have done or said certain things 
which should not be said. 

I did in the heat of my argument mention things which 
in good faith, I think, should be considered in the case. 
Your Honor has said that the question of the compensation 
of these private prosecutors, the absence of the Governor, 
and all those things you ruled on, were not proper for con¬ 
sideration here, and that, therefore, I was to confine my 
argument only to what you had ruled was germane to the 
issues in the case. 

253 I believe Your Honor stated—and I believe the 
record shows—that we are confined to practically 
the same issues and the same findings and the same scopes 
of inquiry on habeas corpus reviewing extradition as the 
Governor was when he heard the original extradition case: 
that is, the question of identity—conceded; the question of 
fugitivity—denied by the defendant and found to be a fact 
by Your Honor; and the question of whether or not he was 
charged with a substantial crime. 

The Court. I think those are the questions that are 
before me. I think there is some slight difference between 
the questions that might be before the Governor and before 
the Judge. 

Mr. O’Connell. There is a letter in the record in which 
the Governor says that he knows nothing of the case, what¬ 
soever. We did offer it to Your Honor, and we offered him, 
in the best of faith. He was subpoenaed here, in the juris¬ 
diction of this Court. It might be embarrassing and a little 
bit inconvenient for him to give up the affairs of state and 
report to this Court; but in view of his statement that he 
knows nothing about the case, I believe we should be per¬ 
mitted to inquire with respect to why he affixed the seal of 
the State of North Carolina and why the affirmation that 
he used in these papers constituted a charge of a substan¬ 
tial crime. 

I offered that most respectfully. Your Honor has ruled 
that it is not pertinent. 
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The Court. Just let me say that I understand, of course, 
that you are acting in the best of faith; as you say, 

254 you get in the heat of concern with the interests of 
your client, and you find a difficulty in having a view 

different from the one you have. 

However, I think those questions are clearly set forth 
by the Supreme Court. Questions regarding the attorney 
and the prosecuting attorney are all excluded from con¬ 
sideration; the Supreme Court decided that a great many 
times. 

Mr. O’Connell. I should like to say that we did not offer 
that evidence to show motive. It could be called motive; 
but this is the reason why I wanted to introduce especially 
the testimony of Dies: There is in the record—it has been 
ruled that it is not pertinent, by Your Honor—a copy which 
we offered of an Asheville paper quoting Congressman Dies 
as saying some weeks before this capias was issued, that 
he,—Dies—was going to take steps to have this capias 
issued. 

The reason I wanted to have Dies come in here and show 
that that was a fact—and we could have shown it to be a 
fact that he had succeeded in procuring the issuance of this 
capias—was not to show motive but to tie this case in with 
the case of United States against Van Hiper, wherein the 
United States Supreme Court said: 

‘ ‘ Such things shall not be done at the whim or caprice of 
the Judge.” 

In other words, the Court must keep faith with any man 
who pays a fine, pays the costs of court, and behaves him¬ 
self thereafter; and it is not the privilege and not within 
the discretion of any judge to issue a capias for that man, 
whimsically and capriciously. 

When we can show that the capias was issued at 

255 the whim and the caprice of the judge, then I think 
Your Honor would be bound to say that this man 

was not a fugitive, because of the fact of the issuance of 
the capias at the whim or caprice of that judge, which ac¬ 
tion was brought to you by Congressman Dies. 

If we showed that, then I think there would be ample 
justification—and I believe it would be almost made manda¬ 
tory—for Your Honor to say, “This man is not a fugitive, 
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and I am not going to order him back to any place in the 
United States because some .judges sees fit arbitrarily to 
order him back.” 

As Your Honor will recall in the record—we took the 
deposition, and it is not stricken out—when that judge, 
down there, was asked why he issued the capias, he said, 
“That is none of your business. That rests within the 
bosom of the Court; and no power on earth can force me 
to reveal where I got the information upon which I issued 
the capias.” 

When that judge takes that attitude, I think Your Honor 
can certainly say to him, by your action in the case, “If you 
want some man in good faith brought back from the Dis¬ 
trict of Columbia, tell us why; and tell us what he has done 
to offend your laws. Tell us that, and say that you are 
acting in good faith, and we will summarilv order him 
back.” 

We must also keep in mind that the judge who suspended 
sentence on Pelley and who continued the prayer for judg¬ 
ment is still on the bench in the Superior Court of the Nine¬ 
teenth Judicial Circuit in North Carolina. He is still there 
—that man with whom Pelley entered into a covenant, and 
who entered into a covenant with Pelley, to act in good 
faith. He has never ordered Pelley brought back. 
256 The prosecutor, since ascended to the bench, has or¬ 
dered him back. 

I say that the ruling in the case of Johnson against 
Zerbst, 304 U. S., makes it almost mandatory on the Court 
to inquire—so that substantial justice may be done— 
whether or not it requires sticking to the letter of the record 
or taking in extraneous evidence, considering collateral 
issues if they go to the meat of the case: Is substantial 
justice being done by ordering Pelley back into North 
Carolina? 

I shall not take any more of Your Honor’s time. I want 
to say, in closing, that we cannot be bound by the presump¬ 
tion that if he goes back there, he will get a fair trial. 
Ordinarily that would be so, but in this case the authorities 
of North Carolina know that the people of the State of 
North Carolina are hardened against him. 

The Supreme Court has said that before a suspended 
sentence can be charged, there must be a violation of North 
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Carolina law. The North Carolina authorities know that; 
and we have no right to assume that by sending him back 
the authorities there will reverse themselves and act in good 
faith, where they have not attempted to act in good faith 
up until now. 

That is all T have to offer. 

The Court. It seems to me that what they have done 
there is to endeavor to get him into Court, so that they may 
decide the question of whether or not he should be sen¬ 
tenced. I think that the decision I reached before was cor¬ 
rect ; so I overrule this. 

Mr. O’Connell. Your Honor will allow me an exception? 
The Court. Yes. 

257 Ho you have any findings of fact 

Mr. O’Connell. I have many findings of fact. I 
wanted to put them in proper order, and not repeat myself 
or force Your Honor to review the same findings, put in 
different form. 

The Court. When can you let me have them? I should 
like to fix a definite time. 

Mr. O’Connell. I shall have them in to Your Honor by 
Monday afternoon, if that is agreeable. 

The Court. Monday afternoon? 

Mr. O’Connell. Yes. 

The Court: That is definite, is it? 

Mr. O’Connell. Yes, Your Honor. 

The Court. All right. If they are not in by that time, 
I will assume they are not coming. 

Mr. O’Connell. Yes, sir. 

Mr. Conliff. If Your Honor please, with respect to your 
rulings on the depositions taken in Asheville, I notice in 
the copy where you made the pencil notations with respect 
to which objections were sustained and which were over¬ 
ruled, that apparently you did not make any notation as to 
the deposition of Judge Welles, starting on page 81 of the 
depositions. 

As far as the Government is concerned, I think it is 
immaterial; but I did not know whether Mr. O’Connell 
thought there should be some rulings as to Judge Welles’ 
testimony or not. 

Mr. O’Connell. What page is that? 

Mr. Conliff. Page 81. 
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Mr. O’Connell. No objections. 

The Court. Which one did I mark—the original? 

258 Mr. O’Connell. That is the one you marked, Your 
Honor. 

The Court. On what page does it start? 

Mr. Conliff. Page 81. 

The Court. Well, if you do not think it is material, Mr. 
Conliff, then let it be understood that they are overruled? 
Is that satisfactory to vou? 

Mr. O’Connell. I think you ought to rule on each one: 
because Judge Welles is the present Solicitor of that Cir¬ 
cuit; and we brought to Your Honor’s attention the fact 
that he himself had stated publicly that there was nothing 
upon which to justify bringing Pellev back, because he had 
not violated any law, to the Solicitor’s own personal knowl¬ 
edge. 

The Court. On page 80, I will sustain the objection. 

Mr. O’Connell. Page 81, is that? 

The Court. 82. 

Mr. O’Connell. Of course, it is understood that there is 
an exception taken? 

The Court. Well, now, where he undertakes to tell his 
recollection of a verdict, we have that verdict, and so forth; 
and what difference does it make what his recollection is? 

Why do you bother me with ruling on objections of that 
kind? Do you want to stand on all those objections with 
respect to his recollection of what the verdict is? 

Mr. Conliff. No, if Your Honor please. The only thing 
I am objecting to is where he is testifying as to some back¬ 
ground for it. I do not care about his recollections. 

T think on page 84, where they asked him, “During the 
time that you served as Solicitor and Judge, state 

259 whether or not you had much experience in suspend¬ 
ing judgments?”—I think that is immaterial. 

Mr. O’Connell. It is a question of whether or not this is 
bona fide. 

The Court. Well, I will overrule him on 84; and I will 
proceed to rule on the others. 

I will overrule the next one, for whatever it is worth— 
two on 84—and I deny the motion to strike it out. 

Mr. O’Connell. On page 86, Your Honor, in view of the 
fact of a habeas corpus regarding a law of a foreign juris- 
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diction, that is most pertinent to the rules of revocation of 
probation, and so forth. 

The Court. Well, I will overrule the objection on page 
86 and at the top of the page—overruled—and on page 87, 
overruled. 

I overrule all those on that page. 

I deny the motion on page 88. I overrule the others on 
that page. 

Mr. Conliff. If Your Honor please, with respect to that 
paper, that was not in the requisitioned papers. That was 
not a part of the official record of the case. 

The Court. I understand. That Is the report of the 
statement which the Judge is said to have made. 

Mr. Conliff. I see. 

The Court. At the top of page 89, the objection is denied 
and the motion is denied. 

I will sustain the objection to the offer of the paper in 
evidence. 

Mr. O’Connell. Is that at page 90? 

260 The Court. That is on the bottom of page 89. 

I will overrule the one at the top. 

I will deny the objection to the petition at the bottom of 
page 90. 

I will overrule the objection at the bottom of page 91; 
and I will deny the motion at the top of page 92. 

I will overrule the objections at the bottom of that page. 

All right. 

Now I am fixing this time for the filing of these findings 
with me; because I want to act on it before it is altogether 
gone from my memory. 

Have you had the argument transcribed? 

Mr. O’Connell. Yes, Your Honor. 

The Court. Will you let me have a copy of it? 

Mr. O’Connell. A copy of my argument here? 

The Court. No, I do not mean this. I mean the argu¬ 
ment before this or the testimony before this. Have you 
had it transcribed? 

Mr. O’Connell. It is being transcribed; but I do not 
know whether Mr. Conliff is asking to have it. 

The Court. If you are not having it transcribed, that is 
all right. 

Mr. O’Connell. I am having it transcribed. 
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Mr. Conliff. So am I. 

Mr. O’Connell. Mr. Conliff is having it transcribed, too. 
I shall be glad to lend yon my copy, if yon wish. 

The Court. Well, so that I shall be in a better position 
to rule on your findings, if you will let me have a copy of 
of the record, that will be helpful. I suppose you 

261 intend to prepare an order having the appeal run 
from today? 

Mr. O’Connell. Yes, Your Honor. 

The Court. Then will you prepare an order denying 
his motion for rehearing? 

Mr. Conliff. Yes. 

Mr. O’Connell. I do not like to take Your Honor’s time: 
but there are some more objections that Mr. Conliff is in¬ 
terested in, on page 95. 

Mr. Conliff. I think Your Honor stopped at page 93: 
but there was an insert there. 

Mr. O’Connell. It starts at page 94. 

The Court. All right; I shall sustain the one on page 95. 
I sustain the one on page 96. 

I grant the motion on page 96. 

I sustain the one on page 97; I sustain all of those on 
page 97. 

I grant the motion on page 98; I sustain the one on page 
98; I grant the motion to strike, at the bottom of page 98. 

Well, on page 98 he is testifying as to his view of the law. 
Judge Welles testified about that. 

Mr. O’Connell. It is a good statement of the practice 
there, with regard to the suspension of sentence. 

The Court. Well, I am trying to rule out any discussion 
they had about what the sentence would be. A sentence 
speaks for itself. 

Mr. O’Connell. Yes, I see that. 

The Court. But where he undertakes to—the first ob¬ 
jection on page 98 is overruled. The motion to strike is 
denied. 

262 The motion on page 99 is denied. I overrule the 
next objection. 

I deny the motion to strike. 

I sustain the last objection. 

I grant the motion to strike, on page 100. I sustain the 
next objection. On page 100 I sustain the objections and 
grant all the motions to strike. 


WILLIAM D. PELLET VS. JOHN B. COLPOYS. 


185 


On page 1011 sustain all the objections and grant all the 
motions to strike. 

The same ruling on page 102. 

The same on page 103. 

Mr. O’Connell. Is that to all objections and motions to 
strike? 

The Court. Yes. 

The same as to page 104. 

Page 105, sustained. 

The same as to page 106. 

Now I think I have covered them all, have I not? 

Mr. Conliff. Yes. When you say “the same as to page 
106”, does that apply to the general objection at the bot¬ 
tom of the page, if Your Honor please? That is a rather 
comprehensive one, I thought. 

The Court. I will not pass on that. 

Mr. O’Connell. You cannot, because Your Honor sus¬ 
tained some. 

Mr. Conliff. Yes. 

The Court. All right, gentlemen. 

(Thereupon, at 3:40 p.m., the hearing was concluded.) 


263 Affidavit of Detective Sgt. Guy Rhone 

Filed July 30 1940 

• * * 

City of Washington 

District of Columbia, ss: 

Guy Rone, being first duly sworn on oath, deposes and 
says: That he is now a Detective Sergeant in the Metro¬ 
politan Police Department of the District of Columbia as¬ 
signed to the Detective Bureau; that he has been on the 
Police Force since 1914, continuously; that on the 10th day 
of February, 1940, he arrested one William Dudley Pelley 
on a fugitive warrant issued by Judge John P. McMahon, 
Police Court of the District of Columbia. This arrest was 
made in the corridor outside of the Dies Committee Room 
in the Old House Building, Washington, D. C., between 
3:30 P. M. and 3:40 P. M. on the aforesaid 10th day of Feb¬ 
ruary, 1940. Affiant was present in the Dies Committee 
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Room at the time Mr. Pelley was excused by the Committee 
and when the Committee adjourned. Mr. Pelley’s arrest 
was subsequent to the adjournment of the Committee. 

GUY RONE 


Subscribed and sworn to before me this 13th dav of May, 
1940. 


CHARLES E. STEWART, 
(Seal) Clerk 

By WILLIAM A. WALTZ 
Asst. Clerk. 

264 Order Dismissing Petition, Discharging Writ 
And Remanding Petitioner 

Filed April 5-1940 


This cause having come on for hearing on the petition 
and answer filed herein and evidence having been adduced 
in open Court, it is, this 5th day of April, 1940, 
ORDERED, that the petition be and the same is hereby 
dismissed, that the writ be and the same is hereby dis¬ 
charged, and that the petitioner be remanded to the custody 
of the respondent herein. 

JESSE C ADKINS 
Justice 

Recognizance on appeal is hereby fixed in the sum of 
Five Thousand Dollars. 

JESSE C ADKINS 
Justice 

No objection as to form 
EDWARD M CURRAN 


265 Motion for a Rehearing 

Filed April 10 1940 

• • * 

Comes now the petitioner in the above-captioned cause, 
by his attorney, T. Edward O’Connell, and moves this 
Honorable Court for a rehearing. 

T. EDWARD O’CONNELL 
Attorney for Petitioner 
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Order Denying Motion for Rehearing 

Filed April 19 1940 

* • * 

This cause came up to be beard upon the motion of the 
petitioner for a rehearing and upon consideration thereof, 
it is by the Court this 19th day of April, 1940, 

ORDERED that the said motion be, and the same is, 
herebv denied. 

JESSE C. ADKINS, 

Justice. 


266 Petitioner’s Suggested 

Findings of Fact and Conclusions of Law 

Filed April 22 1940 
* * * 

1. The Petitioner, William D. Pelley, and one Summer¬ 
ville, were convicted on January 22nd, 1935, in the Superior 
Court of Buncombe County, North Carolina, on two counts 
of a sixteen count indictment, thirteen of the sixteen counts 
having been dismissed by the Court, before the case went 
to the Jury. 

2. On February 18, 1935, Judge Warlick, of the Superior 
Court of Buncombe County, North Carolina, sentenced the 
petitioner, William D. Pelley, as follows:— 

“Tlie judgment of the court is as to both defendants, the 
judgment being individual, that the defendant Pelley be 
confined in State’s Prison at Raleigh, at hard labor, for a 
period of not less than one, nor more than two years.” 

“The foregoing sentence of imprisonment is suspended for 
a period of five years, on the following conditions: 

“1. That the defendant Pelley pay a fine of One Thousand 
($1,000) dollars and the costs of the case, which bill of 
cost has been approved by the court as made up by the 
clerk, and which, under the authority of the court is to 
include the total amount ordinarily for which the bill is 
made up by the Clerk, together with the exact amount 
which Buncombe County has heretofore paid out for the ex¬ 
penses of the jury during the thirteen days and the expenses 
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of the official court stenographer, it being the intent of the 
court to reimburse fully the county for each amount ex¬ 
pended by it.’' 

“2. That the defendant be and remain continuously of good 
behavior. ” 

“.3. That he not publish and (or) distribute in the State of 
North Carolina any periodical, which has to do with, or con¬ 
tains in it, anv statement relating to a stock sale transac- 
tion or any report of any corporation as to its financial 
value or with the purpose of effecting a sale of stock in said 
corporation, without complying with the Capital Sales Is¬ 
sue Statute.” 

“On count No. 2 against the defendants Pellev and Sum- 
merville prayer for judgment continued for five (5) 
vears.” 

267 3. On October 19, 1939, Judge Nettles, who at the 

time of petitioner’s trial was his prosecutor, issued 
a capias 

“for the arrest of the said W. D. Pellev, to be brought be¬ 
fore the court for the purpose of imposing sentence upon 
the said W. D. Pelley within the said period of five years, 
and also for the purpose of determining whether his sus¬ 
pended sentence should be put into effect;” 

4. The petitioner had a hearing before Chief Justice 
Wheat, of the District Court of the United States for the 
District of Columbia, who ordered the extradition of peti¬ 
tioner. 

5. A Writ of Habeas Corpus was issued by Justice F. 
Dickinson Letts, of this Court, and the matter came on for 
hearing before Mr. Justice Jesse D. Atkins. 

6. At the conclusion of the Habeas Corpus hearing, this 
court finds that the petitioner is substantially charged with 
crime in the State of North Carolina, and is a fugitive from 
justice of the State of North Carolina, petitioner having ad¬ 
mitted on the witness stand, that during the month of Oc¬ 
tober, 1939, while in Cincinnati, Ohio, petitioner read a 
newspaper clipping concerning the issuance of a capias for 
petitioner, in Buncombe County, North Carolina. The pe¬ 
titioner is the same person named in the Requisition Pa- 
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pers, signed by the Governor of the State of North Carolina, 
which fact was stipulated by counsel. 

7. The Court finds as a fact that petitioner paid a fine 
on the first count, of One Thousand ($1,000) dollars, and the 
costs of the entire case totaling Seventeen Hundred and 
Nineteen Dollars and Fifty cents ($1719.50). 

8. The Court finds the fact to be that petitioner has not 
been charged with any violation of law, since the said date 
February 18, 1935. 

9. The Court finds as a fact, that the Requisition Papers 
from the State of North Carolina, do not charge petitioner 

with any violation of the laws of the State of North • 
268 Carolina, since the said date February 18,1935. 

10. The Court finds as a fact, that petitioner was 
not required by the terms of the suspended judgment, to 
remain within the State of North Carolina, nor was he re¬ 
quired to report, or give an account of his activities to any 
agency of the State of North Carolina. 

11. The Court finds the fact to be that the judge who pre¬ 
sided at the trial of the petitioner, is still on the bench of 
the Superior Court of Buncombe County, North Carolina, 
and that the said judge has not issued any capias for the 
arrest of petitioner, but that the said capias was issued by 
the judge of that circuit, who prosecuted petitioner in 1935. 

12. The Court finds as a fact, that no charge of any vio¬ 
lation of the law of the United States, or of any State, has 
been made against petitioner since the date of the suspended 
judgment, to-wit, February 18, 1935. 

13. The Court finds the fact to be that petitioner was 
arrested in a committee room of the House of Representa¬ 
tives, while still on the witness stand, where petitioner was 
in response to a subpoena issued by the said committee, 
the petitioner having finished testifying and having been 
notified that he was excused from further attendance under 
the subpoena. 

14. The Court finds as a fact, that petitioner is not 
charged with any specific act, constituting a violation of 
any condition of parole, probation, or suspended sentence. 

15. The Court finds as a fact, that a capias was issued 
for petitioner, but that no capias was issued for his co¬ 
defendant, against whom judgment was continued under 
the same terms as petitioner. 
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16. The Court finds as a fact, that the judge of Bun¬ 
combe County who issued the capias for petitioner, 

269 also signed an order directing the sheriff of Bun¬ 
combe County, to search the premises of petitioner 

for anything which might incriminate petitioner, that the 
said order was executed, but that no return was made by 
the sheriff, and that the said order is not in the files of 
this case in Buncombe County, nor was it contained in the 
Requisition Papers, and that the statement of the judge 
who issued the capias, which statement was made at the 
time the capias was issued, and which statement contained 
the judge’s reasons for issuing the capias, is also missing 
from the Requistion Papers, and is not part of the record 
in the Buncombe County Courthouse. 

17. The Court finds as a fact, that petitioner’s return to 
the State of North Carolina is sought for the purpose of 
imposing sentence upon petitioner. 

18. The Court finds the fact to be that the judge of Bun¬ 
combe County who issued the capias for petitioner, has 
stated under oath that lie knows nothing of petitioner’s ac¬ 
tivities, and that the said judge refuses to reveal the source 
of information upon which the issuance of the capias was 
based. 

19. Tlie Court found as a fact, that no affidavit was sub¬ 
mitted to the judge who issued the capias, alleging any law 
violation, or any act on the part of petitioner, which con¬ 
stituted a breach of condition of suspended judgment. 

20. The Court found as a matter of fact, that no affidavit 
was contained in the Requisition Papers of the Governor 
of North Carolina, alleging anv law violation since Febru- 
arv 18th, 1935, nor was there any affidavit of any act of the 
defendant, constituting a breach of condition of suspended 
judgment. 

21. The Court finds as a fact, that the capias for peti¬ 
tioner was issued without an affidavit of any kind 

270 to support it. 

22. The Court finds as a matter of fact, that the 
sole basis upon which extradition is sought, is the issuance 
of the capias by the judge of the Superior Court of Bun¬ 
combe County, North Carolina, authenticated by the Gov¬ 
ernor of North Carolina. 
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23. The Court finds as a fact, that the order extending 
the period of suspension, or continuance of judgment, was 
signed two days after the first five year period had expired. 

Conclusions of Law 

1. The Court held as a matter of law that the best evi¬ 
dence as to the correctness, completeness and authenticity 
of the requisition papers, and the best way to decide 
whether or not the petitioner was substantially charged 
with crime and was a fugitive, was the papers themselves, 
and not the Governor, who was available as a witness to 
testify under oath, subject to cross-examination as to all 
the material elements required of the requisition papers. 

2. The Court ruled as a matter of law, that only those 
things which had been considered on the extradition hear¬ 
ing, could be considered on a Habeas Corpus to review the 
extradition. 

3. The Court ruled, that evidence which would show that 
the issuance of the capias had been obtained by a person to 
gratify his own personal malice, and not for a violation of 
law, was inadmissible. 

4. The Court ruled as a matter of law, that evidence to 
prove that the capias was issued as a result of animosity 
and prejudice, rather than upon the bad behavior of the 
petitioner, was inadmissible. 

The Court ruled as a matter of law, that no evi- 
271 dence could be offered on the part of the petitioner, 
that he was not a fugitive, or not charged with crime, 
when in the Court’s opinion, the extradition papers were 
in proper order. 

6. The Court ruled as a matter of law, that the question 
of whether or not the petitioner had violated the terms of a 
suspended sentence, could not be inquired into on Habeas 
Corpus. 

7. The Court ruled as a matter of law, that despite news¬ 
paper quotations from Congressman Dies, some weeks be¬ 
fore the capias was issued, that he, Dies, was going to have 
the capias issued, that nevertheless, no inquiry could be 
made and no evidence offered to prove that the capias was 
issued at the instigation of Dies, to gratify the personal 
animosity of Dies, and not because of any breach of the 
conditions of a suspended sentence by the petitioner. 
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8. The Court ruled as a matter of law, that even though 
the Judge who had suspended judgment against the peti¬ 
tioner, had taken no action to lift the suspension and im¬ 
pose sentence upon the petitioner, and that the said Judge 
is still on the same bench in North Carolina, and that the 
capias was issued by the man who prosecuted petitioner, 
and who had since ascended to the bench, but that this mat¬ 
ter could not be inquired into as a matter of law, as it was 
no concern of the Court conducting the Habeas Corpus 
hearing. 

9. The Court ruled as a matter of law, that even if pe¬ 
titioner was not charged with the breach of any condition 
of his suspended sentene, he was a fugitive when the capias 
was issued for him. 

10. The Court ruled as a matter of law, that the cause of 
the issuance of a capias for petitioner, was no concern of 
the Court at the Habeas Corpus proceeding. 

11. The Judge ruled as a matter of law, that the 
272 cause of the personal animosity of the prosecutor, 
who afterward became Judge and issued the capias 
for petitioner, was no concern of the Court on a Habeas 
Corpus hearing. 

12. The Judge ruled as a matter of law, that the Judge 
who issued the capias, need not know of any violation of 
law on the part of the petitioner before issuing a capias 
to revoke a heretofore suspended judgment. 

13. The Court ruled as a matter of law, that the question 
of whether or not petitioner had violated N. C. law, was of 
no consequence whatsoever in the Habeas Corpus proceed¬ 
ing. 

14. The Court ruled as a matter of law, that the Judge 
who issued the capias, need give no reason for the issuance 
of the capias and need not explain why the issuance of the 
capias was delayed for four years and eight months. 

15. The Court ruled as a matter of law, that despite the 
statement, under oath, of the Judge who issued the capias 
for petitioner, that he knew nothing of the activities of 
petitioner, that the Judge was nevertheless justified in is¬ 
suing a capias for petitioner. 

16. The Court ruled as a matter of law, that the Judge 
issuing the capias, need not reveal what information the 
issuance of capias was based upon, nor what information 
he had of any misbehavior on the part of petitioner. 
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17. The Judge ruled as a matter of law, that the N. C. 
Judge acted in a perfectly legal manner in issuing capias 
for petitioner, despite the statement of the N. C. Judge, 
under oath that nobody “had requested that the capias 
issue”. 

18. The Court ruled as a matter of law, that a capias may 
issue at the whim or caprice of any Judge of any Judicial 
District, for any person, who has received a suspended 

sentence, or against whom prayer for judgment has 
273 been continued, without disclosing any reason for the 
issuance of the capias. 

19. The Court ruled as a matter of law, that the N. C. 
Judge had acted in a legal manner in issuing a capias, de- 
pite the fact that the prosecutor in that District had stated 
publicly, that there was no ground upon which any sentence 
could be imposed upon petitioner, the said prosecutor stat¬ 
ing that petitioner, to his personal knowledge, had violated 
no law since sentence was suspended and prayer for judg¬ 
ment continued. 

20. The Court ruled that the date of extending the period 
of petitioner’s sentence for five years, was of no conse¬ 
quence whatsoever, despite Section 4665 of the North Caro¬ 
lina Code, expressly limiting such period of suspension to 
five years, and despite the fact that the record, authenti¬ 
cated by the Governor of North Carolina, did not show the 
date upon which the five year period of suspension was at¬ 
tempted to be enlarged to another five years. 

21. The Court ruled as a matter of law, that the judge 
issuing the capias and giving his reasons for so doing may, 
by refusing to sign the minutes incorporating his remarks 
and reasons, keep his remarks and reasons out of the 
record. 

22. The Court ruled as a matter of law, that the disap¬ 
pearance of an order from the record in the case, directing 
the sheriff “to seize anv material of anv nature whatsoever 
that might incriminate petitioner anywhere” was of no 
legal consequence whatsoever. 

23. The Court ruled as a matter of law, that the search 
and seizure of petitioner’s private correspondence and files, 
in an effort to secure information against petitioner, with¬ 
out issuance of a search warrant and without the justifica¬ 
tion of a sworn affidavit, was no concern of the Court on 
Habeas Corpus. 
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24. The Court ruled as a matter of law, that the 
274 Requisition Papers were in perfect order, despite 
the fact that the judge who issued the capias, admit¬ 
ted signing an order directing the sheriff to seize the prop¬ 
erty and correspondence of petitioner, without a search 
warrant and without an affidavit upon which to base the 
said order, which said order appears nowhere in the record, 
nor in the Requisition Papers. 

27). The Court ruled as a matter of law, that an illegal 
search and seizure of petitioner’s private correspondence 
and files, seized in an effort to justify the issuance of a cap¬ 
ias, in violation of petitioner’s Constitutional rights, was 
no concern of the Court on a Habeas Corpus hearing. 

26. The Court ruled as a matter of law, that the North 
Carolina judge may select anyone of several defendants and 
impose sentence on that one defendant, without giving any 
reason for so doing, despite the fact that that defendant is 
charged with no violation of law, any more than the de¬ 
fendants for whom no capias was issued. 

27. The Court ruled as a matter of law, that the provi¬ 
sion as to the first count, upon which petitioner was sen¬ 
tenced and the sentence suspended, the said suspension 
being conditioned on petitioner’s good behavior, did not 
apply to the second count, upon which prayer for judgment 
was continued. 

28. The Court ruled as a matter of law, that only the 
judge in the demanding State, may decide the question of 
whether or not the court of the demanding State has juris¬ 
diction to demand the return of petitioner. 

29. The Court ruled as a matter of law, that the sen¬ 
tence on both counts was not concurrent, and the conditions 
applicable to the suspension of sentence on the first count, 
did not apply to the second count. 

30. The Court concludes as a matter of law, that a 
27") Habeas Corpus hearing, reviewing an order for ex¬ 
tradition, must confine itself to three things, one, 
identity, two, fugitivity, and three, charge of substantial 
law violation. 

31. The Court concludes as a matter of law, that if the 
identity of petitioner on Habeas Corpus is admitted, the 
Court must confine itself to the question of whether or not 
the Requisition Papers are in proper order. 
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32. The Court concludes as a matter of law, that when a 
prayer for judgment is continued for a definite period, pe¬ 
titioner may be sentenced at any time during that period, 
without any violation, or charge of a breach of condition 
attached to continuance of prayer for judgment. 

33. The Court holds as a matter of law, that one who 
reads in the newspapers of the issuance of a capias for him 
in another State, and does not return to that State, is a 
fugitive from justice. 

34. The Court holds as a matter of law, that the question 
of whether or not the North Carolina Court had jurisdic¬ 
tion to issue a capias for petitioner, is irrelevant and im¬ 
material in a Habeas Corpus proceeding. 

35. Tlie Court holds as a matter of law, that the continu¬ 
ance of a prayer for judgment, is not synonymous with an 
exercise of clemency based on petitioner’s promise to ob¬ 
serve the law. 

36. The Court holds as a matter of law, that although pe¬ 
titioner paid a fine of One Thousand ($1,000) dollars, plus 
costs amounting to Seven Hundred and Sixteen ($716.00) 
dollars, that to sentence petitioner at this time, would not 
constitute double jeopardy. 

37. The Court holds as a matter of law, that the issuance 
of a capias for a person not in the State, constitutes that 

person a fugitive. 

276 38. The Court holds as a matter of law, that a 

capias may issue for one under a continued prayer 
for judgment, or suspended sentence, without any affidavit 
or allegation of misbehavior amounting to a violation of 
law. 

39. The Court holds as a matter of law, that a capias may 
be issued by any judge, at the judge’s own discretion. 

40. The Court holds as a matter of law, that a capias may 
issue for one under a suspended sentence, without any 
breach of the conditions attaching to the suspension of sen¬ 
tence. 

41. The Court holds as a matter of law, that there is no 
duty on the Governor to examine and study the papers, pro¬ 
vided a request that the papers issue be made in the usual 
routine, and that the Governor’s Seal upon the papers ex¬ 
cludes any testimony tending to show that the papers are 
not in good order. 
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42. The Court holds as a matter of law, that even though 
the Governor is available as a witness, his testimony as 
to the papers, is irrelevant. 

43. The Court holds as a matter of law, that although it 
is recognized that when an accused is convicted under an 
indictment or information containing two counts, that the 
sentence imposed upon each count must run concurrently 
unless otherwise specified in said sentence, and that 
although it was not so specified and directed in the case of 
petitioner, and although there was no showing that peti¬ 
tioner had breached any of the conditions of the sentence, 
he was nevertheless under a charge of crime and subject to 
extradition. 

44. The Court holds as a matter of law, that although the 
demanding state is seeking in this case to sentence peti¬ 
tioner at separate times under the same indictment that pe¬ 
titioner is still subject to extradition. 

45. The Court holds as a matter of law, that it is not 
necessary to offer evidence charging petitioner with crime 

to justify extradition. 

277 46. The Court holds as a matter of law, that it is 

permissible and proper for the judge of the court of 
a demanding state to refuse to reveal his reasons for the 
issuance of a capias, although the record shows that said 
capias is for the purpose of imposing sentence upon a con¬ 
viction had five years prior thereto. 

47. The Court holds as a matter of law, that although 
there was an order announced by the judge at the time of 
the issuance of the capias, that a search for such order by 
petitioner to use in his Habeas Corpus proceeding failed 
to locate said order, it being missing from the files, that 
the extradition papers were nevertheless in proper form. 

48. The Court holds as a matter of law, that though the 
Governor who signed the extradition papers stated he knew 
nothing regarding the case, he did not consider the Gov¬ 
ernor’s testimony as material in the Habeas Corpus pro¬ 
ceedings. 

49. The Court holds as a matter of law, that though all 
the papers contain no breach of the conditions upon which 
the petitioner was sentenced, he was nevertheless under 
charge of crime. 

50. The Court holds as a matter of law, that although the 
period of time under which the petitioner was to remain 
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of good behavior and keep the conditions of the sentence 
had expired, that the petitioner was still under charge of 
crime. 

51. The Court holds as a matter of law, that no evidence 
regarding the motive actuating the extradition of defen¬ 
dant, was admissible, although the record showed no evi¬ 
dence of any breach of conditions in the sentence from the 
time of its issuance to its expiration. 

52. The Court holds as a matter of law, that the act of a 
judge in another jurisdiction issuing a capias with no rea¬ 
son apparent on the record, is sufficient to warrant 

278 extradition. 

53. The Court holds as a matter of law, that al¬ 
though the petitioner is to be sentenced without a hearing, 
the petitioner is nevertheless subject to extradition. 

54. The Court holds as a matter of law, that although the 
parties seeking the extradition of the petitioner admit that 
the five year term of the sentence had expired and the con¬ 
tinuation of the term to another five vears was of no effect, 
that the petitioner is nevertheless under charge of crime. 

55. The Court holds as a matter of law, that if extradi¬ 
tion papers appeared regular on their face, the petitioner 
had no right to offer evidence that he was not charged with 
crime, or that authorities were motivated by personal ani¬ 
mosity or prejudice. 

56. Tlie Court holds as a matter of law, that the petitioner 
could not call witnesses properly subpoenaed, until the 
context of their testimony was first stated to him and he 
had passed upon its materiality. 

57. The Court holds as a matter of law, that the extra¬ 
dition papers were in proper form, and that the petitioner 
could not introduce evidence that they were not. 

58. The Court holds as a matter of law, that the petitioner 
was a fugitive from justice although the petitioner offered 
to produce testimony and precedents (North Carolina pre¬ 
cedents) that he was not a fugitive, when no evidence either 
upon the face of the record or otherwise was offered to the 

contrary. 

% 

59. The Court holds as a matter of law, that though there 
was no evidence that the petitioner had violated the terms 
of his sentence, and that four years and eight months of 
the five years had run, before a capias was issued, and that 
the remainder of the five years had expired before the hear- 
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ing of the Habeas Corpus and that the continuation of the 
sentence was admittedly of no effect, that the peti- 

279 tioner was nevertheless a fugitive charged with 
crime. 

60. The Court holds as a matter of law, that no affidavit 
charging the petitioner with any subsequent crime was nec¬ 
essary as part of the record in order to extradite the pe¬ 
titioner as a fugitive from justice. 

61. Tlie Court holds as a matter of law, that if the peti¬ 
tioner had once been convicted of crime and sentenced there¬ 
under, and afterwards another judge of the circuit issued 
a capias arbitrarily charging that he was a fugitive from 
justice, that it would warrant extradition, notwithstanding 
that no subsequent offense was charged. 

62. The Court holds as a matter of law, that although it 
is a fundamental principle of law that when a prisoner is 
convicted under two counts that the sentences thereon must 
run concurrently unless otherwise specified in the said sen¬ 
tence, and that such was not so specified in the sentence of 
the said petitioner, and that there was no evidence that he 
had violated anv condition, he is nevertheless under charge 
of crime. 

63. The Court holds as a matter of law, that the petitioner 
in this case should be extradited, notwithstanding that it 
is a fundamental principle of law that a prisoner cannot be 
sentenced at separate times under the same indictment and 
that the parties seeking extradition in these proceedings 
admit they seek so to do. 

64. The Court holds as a matter of law, that no evidence 
charging crime is necessary in order to extradite a person, 
other than the fact that he was once convicted and sentenced 
for a crime in the State seeking his extradition, and that a 
judge thereof afterwards issued a capias for his arrest 
without any apparent reason for so doing. 

65. The Court holds as a matter of law, that the 

280 judge of a court of the demanding state can issue a 
capias for one’s arrest when the said arrest is sought 

by no one-other than himself. 

66. The Court holds as a matter of law, that it is permis¬ 
sible for the judge of the court of a demanding state to re¬ 
main silent as to his reasons for issuing a capias, when the 
record specifically states that the said capias is for the pur¬ 
pose of sentencing a prisoner upon a conviction more than 
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five years old and long since taken from the docket of the 
court. 

67. The Court holds as a matter of law, that although the 
petitioner was not in hiding, as attested by the fact that 
the petitioner voluntarily came to the Washington, D. C. 
jurisdiction to receive service of a subpoena of a congres¬ 
sional committee, and was arrested in the Capitol of the 
United States, he is nevertheless a fugitive. 

68. The Court holds as a matter of law, that it is legal 
to arrest a witness appearing under a subpoena before a 
congressional committee in the Capitol of the United States, 
and that he is not subject to release on Habeas Corpus. 

69. The Court holds as a matter of law, that although an 
order issued by the judge who issued the capias, searching 
for evidence to use in the proceedings, was missing from 
the record of the proceedings upon which petitioner’s ex¬ 
tradition was sought, that the extradition papers, neverthe¬ 
less, were in proper form. 

70. The Court holds as a matter of law, that if a defen¬ 
dant has undergone part of his punishment, a sentence can 
be revoked and one of greater severity substituted for it. 

71. The Court holds as a matter of law, that statutes 
passed by the demanding state two years after the peti¬ 
tioner’s sentencing, enlarging the severity of the sentence, 

were not ex post facto in the petitioner’s case and 
281 that they could apply in the matter of the petitioner’s 
sentence . . 

72. The Court holds as a matter of law, that when a pris¬ 
oner is in custody pursuant to a final judgment of a state 
court of criminal jurisdiction, he is not entitled to any 
judicial inquiry in a court of the United States into the 
cause of his detention, when he has been sentenced on two 
counts of an indictment and both sentences suspended at 
the time of utterance. 

73. The Court holds as a matter of law, that the rule 
laid down by the U. S. Supreme Court in Johnson vs. Zerbst, 
does not apply to the petitioner’s case. 

74. The Court holds as a matter of law, that although a 
state judge had issued an order to search the petitioner’s 
premises and seize his properties and records to substan¬ 
tiate a capias after it was issued, that he was under no obli¬ 
gation to consider such an order, or any copy of it, regard¬ 
less of the fact that the second judge’s sheriffs acted under 
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it, when it had been refused to be certified by the clerk of 
the court in the demanding jurisdiction and the original was 
not in the files. 

75. The Court holds as a matter of law, that public state¬ 
ments of the judge of the demanding court extending to 
over two columns in the newspapers, and admitting bias 
and animosity on the part of the demanding judge by their 
contexts, were immaterial and irrelevant to this hearing, 
and were not required as part of the record, inasmuch as 
the demanding judge had refused to certify them. 

76. The Court holds as a matter of law, that what the 
law of the demanding state (North Carolina) providing for 
the petitioner’s rights and protection in his present dilemma 
“was not relevant” and that he was under no obligation to 
consider it. 

77. The Court holds as a matter of law, that al- 
282 though the petitioner had paid a $1,000 fine and costs 
of the case at the time of sentencing and suspension 
of sentence, it thereby secured his waiver of all future rights 
of appeal in any subsequent action pertaining to further 
punishment growing out of his convictions, and that any 
attempts on petitioner’s part to make the sentencing and 
demanding state keep faith with him in the item of proba¬ 
tion and the terms thereof, was “an extraneous matter”. 

78. The Court holds as a matter of law, that because no 
record was entered of the petitioner paying a $1,000 fine 
and costs of the case, in the demanding papers reaching 
him from the Governor of the demanding state, that he 
was not bound to consider that such fine and costs had ever 
been paid regardless of the fact that the petitioner was 
released by the sentencing court and has pursued his nor¬ 
mal activities for four years and eight months. 

79. The Court holds as a matter of law, that any attempts 
to show that the petitioner had been consistently of good 
behavior as defined by law, during the term of his proba¬ 
tion, were “irrelevant” on Habeas Corpus. 

80. The Court holds as a matter of law, that anv testi- 
monv of the demanding state’s special prosecutor, tending 
to show that the petitioner had been consistently of good 
behavior during his probation as defined by law, was irrele¬ 
vant. 

81. The Court holds as a matter of law, that if the extra¬ 
dition papers consisted of his original indictment, his con- 
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viction, judgment and sentence showing the case was con¬ 
tinued for five years, and before the expiration of the five 
years the Court said it wanted him back, he thereby became 
a fugitive regardless of the fact that he had kept faith 
throughout the five years with the terms of the probation 
and the sentence of the demanding state. 

82. The Court holds as a matter of law, that in 

283 considering the depositions taken by petitioner’s 
counsel in the demanding state, he was not bound to 

consider anv such testimonv as evidence that went outside 

V * 

the alleged authenticity of the record and showed the de¬ 
manding papers to be incomplete or incorrect. 

83. The Court holds as a matter of law, that during the 
five years of the petitioner’s probation, the petitioner could 
not travel or live where he wanted throughout the 48 states, 
regardless of the fact that the sentencing judge of the de¬ 
manding state did not specify to the contrary in his sen¬ 
tence and suspension. 

84. The Court holds as a matter of law, that because 
the petitioner was convicted and sentenced over five years 
in the past, he has not finished serving his sentence in that 
“he has not suffered the penalty imposed by law” because 
his sentences were suspended and a judge other than the 
sentencing judge wants him back to terminate the said sus¬ 
pensions and imprison him. 

85. The Court holds as a matter of law, that only the 
judge of the court charging the crime and securing the 
indictment and convictions is capable of passing on whether 
or not the petitioner is culpable under suspension of fur¬ 
ther punishment. 

86. The Court holds as a matter of law, that a court of 
the demanding state has the power to revoke suspension 
of a sentence regardless of the fact that the time of its 
jurisdiction has expired by the stipulations of its own state 
statutes . . thereby making it possible for the petitioner 
to be kept under suspended sentence for a lifetime if a 
capias be issued within five years of each additional sus¬ 
pension of sentence. 

87. The Court holds as a matter of law, that the petitioner 
has the status of a fugitive from justice regardless of the 
fact that he has been living within the jurisdiction of the 

sentencing court and conducting his manufacturing- 

284 printing business therein for the past five years and 
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was traveling about his lawful sales business in an¬ 
other state by coincidence when the capias was issued that 
he be brought in for sentence on the original charge. 

88. The Court holds as a matter of law, that where the 
return of any person is sought from one state to another, 
and that person is charged with having violated either the 
terms of a suspended sentence, or probation, and Habeas 
Corpus hearing is held to review the order for extradition, 
the hands of the Court are tied, the scope of the inquiry is 
limited, and no inquiry may be made as to whether or not 
the demanding state was justified in issuing the order for 
the return of that person. 

89. The Court holds as a matter of law, that no inquiry 
may be made in the courts of the asylum state as to the 
justification or injustice of the demand for the return of 
petitioner, where a prayer for judgment has been continued. 

90. The Court holds as a matter of law, that whether 
or not a capias was issued for the return of petitioner at 
the whim or caprice of a judge in the demanding state, 
is no concern of the Court on Habeas Corpus in the asylum 
state. 

91. The Court holds as a matter of law, that even though 
the Court in the asylum state on the Habeas Corpus hear¬ 
ing is satisfied that there is no subsequent charge of law 
violation against a probationer, the presumption that such 
matter will be noticed by the Courts in the demanding 
state, precludes the Court in the asylum state from going 
into the matter of whether or not petitioner has been of 
good behavior. 

92. The Court holds as a matter of law, that a judge in 
any county court in the United States may procure the re¬ 
turn of a probationer or one whose sentence has been sus¬ 
pended, within the period of suspension, and that 

285 person may not raise the question as to whether his 
return to the demanding state is justified by law, 
as that is a question solely for the Courts of the demanding 
state. 

93. The Court holds as a matter of law, that a proba¬ 
tioner, or one under a suspended sentence, against whom 
a capias has been issued in another state, has no recourse 
but to return to that state regardless of the fact that he 
has done nothing to violate either the law, or the terms of 
his probation, or suspended sentence. 
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94. The Court holds as a matter of law, that though peti¬ 
tioner was arrested in a committee room of the House of 
Representatives, where he was in response to a subpoena, 
that the arrest, as a matter of law, was perfectly legal. 

95. The Court holds as a matter of law, that though pe¬ 
titioner is not charged with any violation of the law of 
North Carolina, nor with any breach of condition attached 
to his suspended sentence, as a matter of law, he was a 
fugitive and must present the aforesaid matters to the 
North Carolina Court. 

96. The Court holds as a matter of law, that prayer for 
judgment having been continued for five years from the 
17th of February, 1935, that this fact gave any judge of 
the 19th Judicial Circuit of North Carolina, the right to 
issue a capias for the petitioner, without any showing of 
a violation of law or breach of condition, attached to the 
suspension of judgment. 

97. The Court holds as a matter of law, that prayer for 
judgment having been continued for five years from the 
17th of February, 1935, that the issuance of a capias, at 
any time within the said period of five years, without any 
allegation of a violation of law, or breach of condition at¬ 
tached to suspension of judgment, made petitioner a fugi¬ 
tive. 

98. The Court holds as a matter of law, that the 
286 requisition papers showed on their face, that peti¬ 
tioner was wanted, not for the purpose of conducting 
a hearing as to any breach of condition attached to a sus¬ 
pended sentence, but for the express purpose of imposing 
sentence upon petitioner, but that nevertheless, as a mat¬ 
ter of law, the papers were in good order. 

99. The Court holds as a matter of law, that if the Court 
found as a matter of fact that petitioner had paid a one 
Thousand ($1,000) dollar fine on the first count, and Seven 
Hundred odd dollars costs on all counts, that the North 
Carolina Court could issue a capias for petitioner without 
stating any reason for so doing, and that the issuance of 
that capias constituted petitioner a fugitive, if found in 
another state. 

100. The Court holds as a matter of law, that petitioner 
was under a suspension of imposition of sentence for five 
years, dating from February 17, 1935, and that this sus¬ 
pension of imposition of sentence gave any judge of Bun- 
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was traveling about his lawful sales business in an¬ 
other state by coincidence when the capias was issued that 
he be brought in for sentence on the original charge. 

88. The Court holds as a matter of law, that where the 
return of any person is sought from one state to another, 
and that person is charged with having violated either the 
terms of a suspended sentence, or probation, and Habeas 
Corpus hearing is held to review the order for extradition, 
the hands of the Court are tied, the scope of the inquiry is 
limited, and no inquiry’ may be made as to whether or not 
the demanding state was justified in issuing the order for 
the return of that person. 

89. The Court holds as a matter of law, that no inquiry 
may be made in the courts of the asylum state as to the 
justification or injustice of the demand for the return of 
petitioner, where a prayer for judgment has been continued. 

90. The Court holds as a matter of law, that whether 
or not a capias was issued for the return of petitioner at 
the whim or caprice of a judge in the demanding state, 
is no concern of the Court on Habeas Corpus in the asylum 
state. 

91. The Court holds as a matter of law’, that even though 
the Court in the asylum state on the Habeas Corpus hear¬ 
ing is satisfied that there is no subsequent charge of law 
violation against a probationer, the presumption that such 
matter will be noticed by the Courts in the demanding 
state, precludes the Court in the asylum state from going 
into the matter of whether or not petitioner has been of 
good behavior. 

92. The Court holds as a matter of law’, that a judge in 
any county court in the United States may procure the re¬ 
turn of a probationer or one whose sentence has been sus¬ 
pended, w’ithin the period of suspension, and that 

285 person may not raise the question as to whether his 
return to the demanding state is justified by law, 
as that is a question solely for the Courts of the demanding 
state. 

93. The Court holds as a matter of law’, that a proba¬ 
tioner, or one under a suspended sentence, against whom 
a capias has been issued in another state, has no recourse 
but to return to that state regardless of the fact that he 
has done nothing to violate either the law, or the terms of 
his probation, or suspended sentence. 
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stating any reason for so doing, and that the issuance of 
that capias constituted petitioner a fugitive, if found in 
another state. 

100. The Court holds as a matter of law, that petitioner 
was under a suspension of imposition of sentence for five 
years, dating from February 17, 1935, and that this sus¬ 
pension of imposition of sentence gave any judge of Bun- 
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combe Comity Superior Court the arbitrary right to issue 
a capias for petitioner, at any time within the said period of 
five years, without any set rules of procedure to guide the 
Court and without any restrictions whatsoever on the power 
of the Court to issue a capias and bring back petitioner 
from any place in the world where he might be found. 

101. The Court holds as a matter of law, that petitioner 
was not ordered to stav within the confines of the State of 
North Carolina, was not ordered to report to any agency 
of the State of North Carolina, and was not requested to 
give an account of himself, or his activities, to any agency 
of North Carolina, but that petitioner automatically be¬ 
came a fugitive as a matter of law, when a capias was is¬ 
sued for him without any specific charge of misbehavior, 
or allegation of any specific act breaching conditions of the 
theretofore suspended sentence. 

102. The Court holds as a matter of law, that the 
287 question of whether or not petitioner had violated 
the terms of his suspended sentence, was no con¬ 
cern of the Court on Habeas Corpus hearing. 

103. The Court holds as a matter of law, that the extra¬ 
dition papers issued by the Governor when he admitted he 
had no knowledge regarding the matter were the best evi¬ 
dence to prove the fugitivity of the petitioner and if said 
papers appeared regular upon their face, no evidence of 
any other kind to prove that he was not a fugitive or that 
the papers were not in order was admissible. 

104. The Court holds as a matter of law, that if the gov¬ 
ernor’s extradition papers appeared in proper form al¬ 
though the Governor admitted he just signed the papers, 
and knew nothing whatever regarding the matter, were the 
best evidence and that no evidence to prove that they may 
have been obtained upon false suggestion or personal ani¬ 
mosity was admissible. 

105. The Court holds as a matter of law, that petitioner 
had no right to offer evidence from two judges of the asylum 
state, who refused to issue a warrant of arrest for peti¬ 
tioner as to their reasons for so refusing, although their 
refusal came after the District Attorney’s office had refused 
to honor a request for a warrant of arrest, said refusal 
being based on the fact that the person sought was not 
charged with any violation of law subsequent to suspension 
of sentence. 
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106. The Court holds as a matter of law, that one whose 
extradition is sought has no right to know who pays the 
compensation of his prosecutors, even though it be admit¬ 
ted that his prosecutors are receiving private compensa¬ 
tion. 

107. The Court holds as a matter of law, that where on 
the taking of depositions it is sought to discover the source 

of compensation for the prosecutors, and the prose- 
288 cutor whose deposition is being taken refuses to an¬ 
swer on the ground that he will appear in court and 
answer if ordered to do so, if one of the prosecutors there¬ 
after fails to appear in court, no action will be taken to 
make him answer the questions propounded to him. 

108. The Court holds as a matter of law, that one properly 
subpoenaed within the jurisdiction to appear in court as 
a witness, may send a letter to the judge, stating that he 
knows nothing about the case, fail to appear at the time of 
trial and no action may be taken by the party at whose in¬ 
stance he was subpoenaed. 

109. The Court holds as a matter of law, that whether or 
not one shall be required to appear in court when properly 
subpoenaed within the jurisdiction, depends upon how im¬ 
portant in the affairs of a state the recipient of the sub¬ 
poena is. 

110. The Court holds as a matter of law, that any person 
desiring to evade an appearance in court, may do so by 
sending a letter to the judge, advising him he knows noth¬ 
ing of the case. 

111. The Court holds as a matter of law, that a party 
who subpoenas a witness has no remedy if that witness 
fails to appear in court, although properly subpoenaed, 
provided the witness sends a letter to the judge stating he 
knows nothing of the case. 

112. The Court holds as a matter of law, that no litigant 
has the right to a subpoenaed witness’ testimony, if that 
witness sends a letter to the judge, stating that he knows 
nothing about the case. 

113. The Court holds as a matter of law, that one who 
is under a suspended sentence may be brought back from 
any part of the world and the question as to whether or 
not his return is justified, may only be decided in the court 
which demands his return. 
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2S9 114. The Court holds as a matter of law, that one 

under a suspended sentence, whose return is de¬ 
manded from any part of the world, has no right to de¬ 
mand that the court in the place of his asylum inquire as 
to whether or not he is charged with any act which violates 
the terms or conditions of his suspended sentence. 

115. The Court holds as a matter of law, that a judge of 
any county court of the United States may impose a fine, 
plus cost, and condition the suspension of sentence on one 
count on the payment of cost of an entire case, including 
stenographer’s fee and continue the imposition of sentence 
for a period of five years and after the time within which an 
appeal might be taken, has expired, call the defendant in 
from any part of the world and impose a maximum sentence 
according to the disposition of the county judge. 

116. The Court holds as a matter of law, that no inquiry 
may be made as to whether the prosecution designed to 
bring a person from any part of the world to any county 
court of said state, is being paid for by private persons, or 
is being sought for private purposes. 

117. The Court holds as a matter of law, that one sought 
to be returned from any part of the world to a county 
court, has no right to inquire as to who is financing the cost 
of his prosecution. 

118. The Court holds as a matter of law, that a private 
prosecutor paid by unknown persons, may appear in any 
Federal Court, of the United States, address the court and 
demand the return of another person and refuse to divulge 
the source or amount of his compensation. 

119. The Court holds as a matter of law, that one whose 
return is sought from one state to another, has no 

290 right to inquire as to the source or amount of pri¬ 
vate compensation paid to the private prosecutors, 
who appear in the courts of the asylum state and has no 
right to know what private persons are spending money 
in an effort to return him to the demanding state. 

120. The Court holds as a matter of law, that any attor¬ 
ney who argues matters which the trial judge considers not 
germane to the issues on Habeas Corpus, may in the 
judge’s discretion be cited for contempt. 

121. The Court holds as a matter of law, that the peti¬ 
tioner on Habeas Corpus may not interrogate a witness, 
properly subpoenaed and in court, with regard to whether 
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or not that witness had procured the issuance of a capias 
in another state without any affidavit or justification in law, 
despite the fact that that witness has publicly stated prior 
to the issuance of the capias, that “he was going to get 
Judge Nettles to impose the sentence which he had sus¬ 
pended ’ ’. 

122. The Court holds as a matter of law, that petitioner 
has no right to offer evidence from the District Attorney, 
who refused to issue a warrant for purposes of arrest for 
extradition, said refusal being based on the fact that it was 
not shown that petitioner had violated any law subsequent 
to suspension of sentence, and that shortly thereafter, the 
District Attorney did authorize the issuance of the said 
warrant. 

123. The Court holds as a matter of law, that any judge 
in any county court in the United States, may procure the 
return of a probationer, or one whose sentence has been 
suspended, within the period of suspension, and that per¬ 
son may not raise the question as to whether his return to 
the demanding state is justified by law, as that is a ques¬ 
tion soleiv for the courts of the demanding state. 

124. The Court holds as a matter of law, that a 
2fil probationer under a suspended sentence, against 
whom a capias has been issued in another state, has 
no recourse hut to return to that state, regardless of the 
fact that lie has done nothing to violate either the law, or 
the terms of his probation or suspended sentence. 

125. The Court holds as a matter of law, that the judge 

of anv countv court of the United States is the sole and 
• • 

final arbiter of the question as to whether or not he is justi¬ 
fied in issuing a capias, for a person in another state, when 
that person is either on probation or under a suspended 
sentence. 

12fi. The Court holds as a matter of law, that where a 
witness fails to appear in response to a properly served 
subpoena, the party seeking his testimony lias no recourse, 
where the trial judge says that in his opinion, the testimony 
of the witness is not relevant or material. 

127. The Court holds as a matter of law, that the gov¬ 
ernor of a state may refuse to appear in response to a 
properly served subpoena, if he is too busy. 

128. The Court holds as a matter of law, that a United 
States subpoena for the appearance of a witness in a Fed- 
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oral Court, is not legally binding on any person, provided 
that the subpoenaed person sends word to the court that 
he knows nothing of the case. 

Respectfully submitted, 

T. EDWARD O’CONNELL 
Attorney for petitioner 


202 Findings of Fact 

Filed May 3 1040 

# * * 

1— Petitioner William D. Pelley was convicted at the 
January 1035 Term, to wit, January 22, 1935, of the Super¬ 
ior Court of Buncombe County, state of North Carolina on 
the first and second counts of a sixteen count indictment. 
Said indictment is set forth in the requisition papers and 
made part hereof by reference. 

2— At the February 1935 Term, to wit, February 18,1935, 
of said Superior Court of Buncombe County, North Caro¬ 
lina the court imposed a sentence on the first count of said 
indictment that the petitioner be confined in the State’s 
Prison at Raleigh at hard labor for a period of not less 
than one nor more than two years. The foregoing sentence 
of imprisonment was suspended for a period of five years 
on certain conditions. On the second count of said indict¬ 
ment prayer for judgment was continued for five years. A 
copy of the sentence is set forth in the record and made 
part hereof by reference. 

3— Petitioner paid the fine of $1,000 imposed as a con¬ 
dition of the suspension of said sentence and also the costs, 
payment of which was also required as a condition of said 
suspension. 

4— —At the October 1939 Term, to wit, October 19, 1939, 
of the Superior Court of Buncombe County, North Caro¬ 
lina a capias was issued for the arrest of the petitioner for 
the purpose of bringing the petitioner before the court. 
Copy of said capias is set forth in the requisition papers 
and is made part hereof by reference. 

5— At the time of the issuance of the capias set forth in 
Finding 4 petitioner was absent from the state of North 
Carolina. He learned of the fact that said capias had 
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293 been issued within a day or two thereafter, and since 
that time has been absent from the state of North 

Carolina. 

6— Petitioner had a hearing before the Chief .Justice of 
the District (Jourt of the United States for the District of 
Columbia, who found the petitioner to be substantially 
charged with crime in the state of North Carolina and to 
be a fugitive from justice of the state of North Carolina. 
The Chief .Justice of the District Court of the United States 
for the District of Columbia after said hearing issued an 
order surrendering petitioner to the agent of the state of 
North Carolina, copy of which is made part hereof by ref¬ 
erence. 

7— The petitioner is a fugitive from justice from the 
state of North Carolina and has been a fugitive from jus¬ 
tice from the state of North Carolina from or about the 
time of the issuance of the capias above mentioned. 

8— The petitioner is the same person who is named in 
the requisition papers signed by the Governor of the state 
of North Carolina and in the said indictment. 

1)—Since the conviction mentioned in these Findings pe¬ 
titioner has not been charged in the court in which said con¬ 
viction was had, nor in any other court, Federal or state, 
in the state of North Carolina, with the violation of any 
law of that state or of the United States. 

10—The issuance of said capias was not based upon any 
affidavit filed in tin* cause in which said capias was issued, 
nor upon any affidavit submitted to the judge who issued 
said capias. 

May 3, 1940 

JESSE C ADKINS 
Justice 

294 Conclusions of Law 

Filed May 3 1940 

« • • 

The Court concludes as matter of law— 

1 — That petitioner is the person described in the requi¬ 
sition papers, and is the same person who was convicted 
and sentenced as set forth in the Findings of Fact. 

2— Petitioner is a fugitive from the justice of the state 
of North Carolina. 
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3—The requisition papers substantially charge the pe¬ 
titioner with the commission of crime in the state of North 
Carolina, and substantially state facts which require his 
return to that state as a fugitive from justice. 

Mav 3, 1940 

JESSE C ADKINS 
Justice 


295 Notice of Appeal 

Filed May 4 1940 

# • • 

Notice is hereby given this 4th day of May, 1940, that 
William D. Pelley, petitioner hereby appears to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 5tli day of April, 
1940 in favor of respondent against said William D. Pelley. 

T. EDWARD O’CONNELL 
Attorney for William D. Pelley , 
petitioner 


Memorandum 

June 10-1940. 

Time for filing transcript of record in United States 
Court of Appeals extended from day to day, to August 2, 
1940. 


296 Assignment of Errors 

Filed July 19 1940 

* • • 

1. The Court erred in dismissing the petition and dis¬ 
charging the writ. 

2. The Court erred in failing to release petitioner on 
court’s own Findings of Fact. 

3. The Court erred in denying prayers of petitioner. 

4. The Court erred in excluding testimony offered by pe¬ 
titioner. 
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5. The Court erred in refusing to admit in evidence de¬ 
fendant’s Exhibits No. 1, 2, 3, 4, 5, 6 and 7. 

6. The Court erred in denying the Motion for a Rehear¬ 
ing. 

7. The Court erred in restricting the scope of the Habeas 
Corpus proceeding. 

8. The Court erred in refusing to adopt petitioner’s sug¬ 
gested Findings of Fact and Conclusions of Law. 

9. The Court erred in holding that petitioner was a fugi¬ 
tive from justice, while at the same time, making a finding 
of fact that petitioner had never been charged in any court 
of any state, or of the United States, with any violation of 
law from the date of the suspension of imposition of sen¬ 
tence. 

10. The Court erred in holding that petitioner was a fugi¬ 
tive, while at the same time making a finding of fact that 
no affidavit of any kind had been filed alleging a violation 

of law by petitioner. 

297 11. The Court erred in holding that, even though 

petitioner was not charged with the breach of any 
condition of his suspended sentence, he was a fugitive when 
the capias was issued for him. 

12. The Court erred in holding that petitioner was a fugi¬ 
tive from justice when a capias, not based upon an affidavit, 
was issued against petitioner, while the petitioner was ab¬ 
sent from the State of North Carolina, when petitioner was 
not required to remain within the State of North Carolina. 

13. The Court erred in concluding as a matter of law that 
petitioner was a fugitive from justice, while at the same 
time making a finding of fact, that petitioner had paid a 
fine of $1000, plus costs of $716.00, as a condition of sus¬ 
pension of sentence, and making a further finding of fact 
that no affidavit relating to a violation of the said condi¬ 
tions of suspension of sentence had been submitted to the 
judge who issued capias for petitioner, and that the afore¬ 
mentioned costs covered the entire case. 

14. The Court erred in holding that petitioner’s prose¬ 
cutor, now a judge, might sentence petitioner to jail, with¬ 
out any showing of a violation of law, or breach of condi¬ 
tion attached to suspension of judgment, while the judge, 
before whom the case was tried and who still sits on that 
bench, has never had occasion to cite petitioner for any 
violation of the terms of his suspension of sentence. 
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15. The Court erred in holding that a North Carolina 
Court may induce a defendant to waive his right of appeal 
by suspending sentence on one of two counts and suspend¬ 
ing the imposition of sentence on the other count, and then 
revoke the suspension and impose the sentence, long after 
the time for taking an appeal has expired, at the whim or 
caprice of the judge. Record P. 2, Motion for Rehearing. 

16. The Court erred in holding that a man under a 
298 suspended sentence, or suspended imposition of sen¬ 
tence, becomes a fugitive without any allegation, by 
wav of affidavit, of a violation of the conditions of said 
suspension, merely by the issuance of a capias. 

17. The Court erred in holding that petitioner is a fugi¬ 
tive, although the judge who issued the* capias for peti¬ 
tioner's arrest has stated under oath in this proceeding, 
that he knows no thing of petitioner’s activities and al¬ 
though no affidavit has been filed, said judge refuses to re¬ 
veal the source of information upon which the issuance of 
the capias was based. Record Nettles Deposition. 

18. The Court erred in holding that the Buncombe County 
judge need not reveal what information the issuance of the 
capias was based upon, nor what information he had of any 
misbehavior on the part of petitioner, while stating under 
oath in this proceeding, that nobody “had requested that 
the capias issue.” 

19. The Court erred in holding that the judge of Bun¬ 
combe County who issued the capias for petitioner’s ar¬ 
rest, mav refuse to give a reason for the issuance of the 
capias and need not explain why the issuance of the capias 
was delayed for 4 years and 8 months, when his deposition 
was taken in the proceeding. 

20. The Court erred in holding that the Buncombe County 
judge could select one of several defendants under a sus¬ 
pended sentence and impose sentence on that one defen¬ 
dant, without giving any reason for so doing, there being 
no allegation of a violation of the conditions of suspended 
sentence against any of the defendants. 

21. The Court erred in holding that a prosecutor, who 
afterwards becomes judge, may exchange courts with the 
judge in the county where the case previously prosecuted 
by him was tried and then arbitrarily issue a capias for 
the defendant whom he prosecuted, without any affidavit 
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being submitted alleging a violation of the conditions of 
defendant’s suspended sentence. 

299 22. The Court erred in holding that, altough the pe¬ 
titioner had paid a $1000 fine and costs of the case 

at the time of sentencing and suspension of sentence, it 
thereby secured bis waiver of all future rights of appeal 
in any subsequent action pertaining to further punishment 
growing out of his convictions, and that any attempts on 
petitioner’s part to make the sentencing and demanding 
state keep faith with him in the item of probation and the 
terms thereof, was irrelevant. 

23. The Court erred in holding that a judge of any county 
court of the United States may impose a fine, plus costs, 
and condition the suspension of sentence on one count on 
the payment of costs of an entire case, including steno¬ 
grapher’s fee and continue the imposition of sentence for 
a period of five years and after the time within which an 
appeal might be taken lias expired, call the defendant in 
from any part of the world and impose a maximum sen¬ 
tence according to the disposition of the county judge. 

24. The Court erred in holding that the sentence on both 
counts was not concurrent. 

25. The Court erred in holding that the conditions ap¬ 
plicable to suspension of sentence on the first count, did 
not apply to the second count, upon which imposition of 
sentence was suspended, despite the fact that defendant had 
paid all costs of the entire proceeding and there was no 
provision in the judgment of the court that the sentences 
were to be consecutive. 

20. The Court erred in holding that, although petitioner 
paid a fine of $1000, plus costs amounting to $716.00, to 
sentence petitioner at this time would not constitute double 
jeopardy. 

27. The Court erred in holding that, although it is recog¬ 
nized that when an accused is eonviced under an indictment 
or information containing two counts, that the sen- 

300 tence imposed on each count must run concurrently 
unless otherwise specified in said sentence, and that 

although it was not so specified and directed in the ease of 
petitioner, and although there was no showing that peti¬ 
tioner had breached any of the conditions of the sentence, 
he was nevertheless under a charge of crime and subject to 
extradition. 
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2S. The Court erred in holding that no inquiry may be 
made in the courts of the asylum state as to the justification 
or injustice of the demand for the return of petitioner, 
where a prayer for judgment has been continued. Record 
P. 2, Trans, of April 18, ’40. 

29. The Court erred in failing to find as a fact, that pe¬ 
titioner was not required to remain within the confines of 
the State of North Carolina, although this was conceded by 
both petitioner and respondent. 

30. The Court erred in concluding as a matter of law 
that the requisition papers substantially charged the peti¬ 
tioner with the commission of crime in the State of North 
Carolina, while at the same time making a finding of fact, 
that petitioner had not been charged with any crime since 
the suspension of sentence, or the suspension of imposition 
of sentence. 

21. The Court erred in holding that only the judge in the 
demanding state may decide the question of whether or 
not that court has jurisdiction to demand the return of 
petitioner. 

32. The Court erred in holding that the petitioner in this 
case should be extradited, notwithstanding that it is a fund¬ 
amental principle of law that a prisoner cannot be sen¬ 
tenced at separate times under the same indictment, and 
that the parties seeking extradition in these proceedings 
admit they seek so to do. 

33. The Court erred in holding that a probationer, or 
one under a suspended sentence, against whom a capias has 
been issued in another state, has no recourse but to return 
to that state regardless of the fact that he has done nothing 
to violate either the law, or the terms of his probation, or 

suspended sentence. 

301 34. The Court erred in holding that a judge may, 

at any time during the period of suspension of im¬ 
position of sentence, revoke said suspension, without giving 
any reason for so doing. Page 2, Rehearing Transcript, 
April 18, ’40. 

35. The Court erred in holding that it is not necessarv to 
offer evidence of a charge of crime, or of the breaking of 
conditions of a suspended sentence to justify extradition. 
Not one word of testimony in the entire record charges pe¬ 
titioner with any law violation since the time of suspen¬ 
sion of sentence, nor with any breach of condition attached 
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to such suspension. Record P. 89, Transcript of April 4, 
1940 

36. The Court erred in refusing to consider the law of 
the State of North Carolina, in deciding the questions of 
whether or not petitioner was a fugitive from that state 
and whether or not petitioner was substantially charged 
with crime so as to justify extradition. Record P. 90 
Transcript of April 4, 1940 

37. The Court erred in holding that the question of 
whether or not petitioner had violated the terms of a sus¬ 
pended sentence could not be inquired into on Habeas Cor¬ 
pus. P. 88-90 April-4-’40 

38. The Court erred in holding that the offer by peti¬ 
tioner to show bv the testimonv of witnesses, that the 
judge had been prevailed upon to revoke a suspension of 
sentence, or imposition of sentence, to gratify personal mal¬ 
ice of certain persons, was immaterial. Record P. 145-146 
Trans, of April 5, 1940 

39. The Court erred in holding that the petitioner on 
Habeas Corpus may not interrogate a witness, properly 
subpoenaed and in court, with regard to whether or not 
that witness had procured the issuance of a capias in an¬ 
other state without any affidavit or justification in law, 
despite the fact that that witness has publicly stated prior 
to the issuance of the capias, that “he was going to get 
Judge Nettles to impose the sentence which had been sus¬ 
pended by Judge Warlick.” Record P-145, Trans, of 

April 5, 1940 

302 40. The Court erred in refusing to permit peti¬ 

tioner to show that his extradition was sought to 
gratify the personal malice of certain persons, while the 
record in the instant case discloses that the two special 
prosecutors from North Carolina refuse to disclose the 
source of their private compensation in this extradition and 
Habeas Corpus proceeding. 

41. The Court erred in refusing to force witnesses, whose 
depositions were taken, to answer questions propounded to 
them and which questions the witnesses arbitrarily refused 
to answer, and which questions were material to this in¬ 
quiry. 

42. The Court erred in holding that a private prosecutor 
paid by unknown persons, may appear in any Federal Court 
of the Fnited States, address the court and demand the re- 
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turn of another person and refuse to divulge the source or 
amount of his compensation. Deposition of Mr. Williams 
and J. T. Harkins, and P. 41 Trans, of April 4, 40 

43. The Court erred in holding that one whose extradi¬ 
tion is sought has no right to know who pays the compensa¬ 
tion of his prosecutors, even though it be admitted that 
his prosecutors are receiving private compensation. P 41 
Trans, of April 4, ’40 and Depositions of Williams and 
Harkins 

44. The Court erred in holding that a United States sub¬ 
poena for the appearance of a witness in a Federal Court, 
is not legally binding on any person, provided that the sub¬ 
poenaed person sends word to the Court that he knows 
nothing of the case. 

45. The Court erred in holding that, although there may 
be a question or dispute as to the essential facts justifying 
the issuance of requisition papers that the governor could 
not be summoned as a witness in a Habea Corpus proceed¬ 
ing to show lack of justification for extradition, although 
said governor had been personally served with a subpoena 

in the District of Columbia. 

303 46. The Court erred in holding that, although pe¬ 

titioner’s witnesses had been properly summoned, 
that the substance of the testimony of such witnesses must 
first be submitted to the court for approval before such 
witnesses could testify. 

47. The Court erred in holding that, where a witness fails 
to appear in response to a properly served subpoena, the 
party seeking his testimony has no recourse where the 
trial judge says, that in his opinion, the testimony of the 
witness is not relevant or material. 

48. The Court erred in holding that the governor who re¬ 
quested extradition and who was subpoenaed within this 
jurisdiction, may not be questioned, despite the governor’s 
own statement that he knows nothing about the case. 

49. The Court erred in holding that the governor’s seal 
upon the extradition papers precludes petitioner from of¬ 
fering any testimony tending to show that the papers are 
not in good order. 

50. The Court erred in refusing to find as a fact that the 
judge of the Buncombe County Court had exceeded his au¬ 
thority in extending the five year period of suspension of 
sentence, when such fact was conceded by respondent, and 
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despite section 4665 of the North Carolina Code, expressly 
limiting such period of suspension to five years. Record 
P. 161-2 Trans, of April 5, 1940 P. 130 Trans of April 4, 
1940 

51. The Court erred in holding that, although the period 
of time under which the petitioner was to remain of good 
behavior and keep the conditions of the suspension of sen¬ 
tence had expired, the petitioner was still under charge of 
crime. Respondent concedes that the Buncombe County 
judge had no right to extend the period of suspension of 
sentence. Record P. 161-2. Trans, of April 5, 1940 

52. The Court erred in holding that petitioner could not 
go outside the record in a hearing on Habeas Corpus for 
the purpose of showing that extradition was not sought in 
good faith, despite the ruling in the case of Johnson vs. 

Zerbst 304 IT. S. 458 

304 53. The Court erred in holding that petitioner, on 

Habeas Corpus, must confine himself solely to the 
matters considered on extradition. 

54. The Court erred in holding that petitioner had no 
right to offer evidence from two judges of the asylum state, 
who refused to issue a warrant of arrest for petitioner as 
to their reasons for so refusing, although their refusal 
came after the District Attorney’s office had refused to 
honor a request for a warrant of arrest, said refusal being 
based on the fact that the person sought was not charged 
with any violation of law subsequent to suspension of sen¬ 
tence. Record P. 141 Trans, of April 5, ’40 

55. The Court erred in holding that petitioner could not 
go outside the record to show that his extradition was 
sought for private purposes, although the judge who issued 
the capias for petitioner’s arrest, had formerly been his 
prosecutor and had exchanged courts with the judge of Bun¬ 
combe County Court, just prior to the issuance of capias for 
defendant’s arrest, by the former prosecutor, now judge. 
Record of Exchange Contained in Extradition Papers. 

56. The Court erred in holding that the search and seiz¬ 
ure of petitioner’s private correspondence and files in an 
effort to secure information against petitioner, without is¬ 
suance of a search warrant and without justification of a 
sworn affidavit, was no concern of the court on Habeas Cor¬ 
pus. The judge of Buncombe County admits in his deposi- 
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tion, signing such an order and also looking at the files. 
Record F. 19, 20, 21 Nettles Deposition 
57. The Court erred in holding that any testimony of the 
demanding state's prosecutor, or any others, tending to 
show that the petitioner had been consistently of good be¬ 
havior during his probation, as defined by law, was irrele¬ 
vant. Def. Ex. it 7. 

305 58. The Court erred in holding that petitioner was 
a fugitive from justice, although petitioner had not 

concealed himself and came to the District of Columbia 
voluntarily to accept service of a subpoena of a congres¬ 
sional committee. P-80-83 Trans, of April 4, 1940. 

59. The Court erred in holding that the arrest in the 
United States Capitol of a witness appearing there in re¬ 
sponse to a subpoena by a congressional committee, is not 
immune from such arrest and is not entitled to relief on 
Habeas Corpus. Record P. 83, April 4, 1940. 

T. EDWARD O’CONNELL, 
Attorney for petitioner. 

306 Substituted Designation of Record 

Filed June 28 1940 

• * • 

The clerk will please include the following in the record 
to be certified to the Court of Appeals: 

1. Extradition papers from North Carolina as follows: 

A. Application for requisition. Req. #781 

B. Request of Governor Hoev for extradition. 

C. Judgment No. 13. 

D. Order authorizing Judge Nettles to Exchange Court 
with Judge J. A. Rousseau. 

E. Order of October 19, 1939, appointing Williams and 
Harkins Special Prosecutors. 

F. Capias. 

G. Judge’s order extxending period of suspension of 
sentence. 

H. Verification. 

2. Order of Judge Wheat. 

3. Petition and Fiat for Writ of Habeas Corpus. 

4. Writ of Habeas Corpus. 

5. Answer to Petition. 
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6. Notice to take depositions. 

7. Marshal’s return on subpoenaes to Nettles, Wells, Jor¬ 
dan, Swain, Williams, Harkins and Ford. Marshal’s return 
on Clyde Hoey, McMahon, Kindleberger, Martin Dies and 
Robert Barker. 

8. Depositions of April 1-1940 and of Robert H. McNeil. 

9. Exhibits B and E attached to Swain’s deposition with 
verification of Clerk Swain. 

10. Transcripts of the evidence and proceedings in the 
above entitled matter which volumes are described as fol¬ 
lows: 

307 Vol.—March 12, 1940 Requisition No. 781 

Vol.—April 4, 1940 Habeas Corpus Proceedings 

Vol.—April 5, 1940 Habeas Corpus Proceedings 

Vol.—April 18, 1940 Motion for Rehearing 

Affidavit of Detective Sergeant Guy Rhone 

11. Defendant’s exhibits:— 

A. Letter of Governor Hoey. 

B. Clipping Cincinnati Inquirer. 

C. Order for search of Pelley’s premises. 

D. Newspaper clipping Asheville Citizen of September 
12th. 

E. Asheville Citizen October 21st. 

F. Asheville Advertiser February 23,1940. 

G. Asheville Times October 19, 1940. 

12. Petitioner’s suggested findings of fact and conclu¬ 
sions of law. 

13. Court’s findings of fact and conclusions of law. 

14. Order of Judge Adkins dismissing petition. 

15. Motion for Rehearing and Order denying same. 

16. Notice of Appeal. 

17. Assignments of Error (to be filed later) 

18. This Designation. 

T. EDWARD O’CONNELL 
Attorney for William D. Pelley 

Copy of the foregoing acknowledged this 26th day of 
June, 1940 


ALBERT GOLDSTEIN 
Asst U S Atty 
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308 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 307, both inclusive 
(excepting Report of Proceedings, as to the accuracy of 
which, counsel has certified), to be a true and correct tran¬ 
script of the record, according to directions of counsel here¬ 
in filed, copy of which is made part of this transcript, in 
cause entitled In re William D. Pelley, Habeas Corpus No. 
2067, as the same remains upon the files and of record in 
said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 31st day of July, 1940. 

CHARLES E. STEWART, 

Clerk. 

By ANDREW A. HOMER, 

(Seal) Assistant Clerk. 

309 H. C. 2067 

Filed April 1-1940 Charles E. Stewart, Clerk 

In the District Court of the United States 
for the District of Columbia 

Habeas Corpus No. 2067 

William D. Pelley, Petitioner, 

vs. 

John B. Colpoys, Respondent. 

Depositions for Petitioner 

Asheville, N. C. 

March 26, 1940 

311 Filed Apr 1-1940 Charles E. Stewart, Clerk 
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In the District Court of the United States 
for the District of Columbia 

Habeas Corpus No. 2067 

William D. Pelley, Petitioner, 
vs. 

John B. Colpoys, Respondent. 

Asheville, N. C. 

Tuesday, March 26, 1940 

Be It Remembered that the following depositions were 
taken at Suite 410, Medical Building, Market Street, Ashe¬ 
ville, North Carolina, at 11:00 o’clock, A. M., Tuesday, 
March 26,1940, 

Before Marie Shank, a Notary Public in and for the 
County of Buncombe, State of North Carolina, there being 

Present: 

Franklin V. Anderson, Esq., and Joseph F. Ford, Esq., 
attorneys in behalf of the Petitioner herein; and 

Hon. Theron L. Caudle, United States Attorney for the 
Western District of North Carolina, and W. R. Fran- 
312 cis, Esq., Assistant United States Attorney for the 
Western District of North Carolina, attorneys in be¬ 
half of the Respondent herein; and 

Robert R. Williams, Esq., and Thomas J. Harkins, Esq., 
for the State of North Carolina, at the request of the United 
States Attorney for the Western District of North Carolina, 
and at the request and by the appointment of the Judge of 
the Superior Court of the Nineteenth Judicial District of 
North Carolina; and 

Marie Shank (the Notary Public above named), the short¬ 
hand reporter designated to function. 

Thereupon, the following proceedings and transactions 
were had and testimony was taken: 

Judge Zeb V. Nettles, a witness on behalf of the Peti¬ 
tioner, being first duly sworn, testified as follows: 

Direct Examination 

By Mr. Anderson 

Q. Your name is Zeb V. Nettles? A. That is right. 

Q. And you are now one of the Judges of the Superior 
Court of this Circuit? A. Of North Carolina. 
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Q. At the time that William Dudley Pelley was tried, 
approximately five years ago, what was your official 

313 capacity? A. I was Solicitor of the Nineteenth Ju¬ 
dicial District for the State of North Carolina. 

Q. And you were the Solicitor prosecuting him? A. Yes, 
sir. 

Q. Judge Nettles, who prepared the statement delivered 
by you from the bench at the time you ordered the capias 
for Pelley’s arrest? A. Well, now, gentlemen, if you are 
on a fishing expedition, why all right. If you want to stick 
to the record here, I will be glad to answer any question that 
you may direct. The statement that I made at that time 
was prepared by me, at nobody’s request or behest. Does 
that satisfy you? 

Q. That is your answer. At the time you issued that 
capias, did you or did you not say that any action to be 
taken would be based on the second count, inasmuch as you 
regarded the first count as finally disposed of, with the 
payment of costs? A. It would not make any difference 
what I said about it, because the case was pending in the 
Court there and should be disposed of, and therefore I or¬ 
dered a capias issued and set the hearing before Judge 
Warlick, wffio presided at the trial of the original case, be¬ 
cause of the fact that I felt that I was disqualified to hear 
the matter, inasmuch as I had been the Solicitor at the time 
he was prosecuted. 

314 Q. You issued it, then, because the case was there 
and you felt it should be disposed of? A. That is 

right; and I felt that, in justice, that the matter ought to 
be heard and finally disposed of. 

Q. Did anyone inform you of any activities on the part 
of Pelley which you considered not of good behavior? A. 
Well, I had certain information as to his activities. 

Q. Was it based on information or was it of your own 
personal knowledge? 

Objection by Respondent. 

A. I don’t think that has got anything to do with it. I 
don’t mind answering it. It was based on my own observa¬ 
tion and also information. 

Q. Did you ever discuss the Pelley case with Congress¬ 
man Martin Dies or anyone on his committee? 
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Objection by Respondent. 

A. I don’t think that has got anything to do with it. I 
have never, prior to the time this capias was issued, I don’t 
think I ever discussed this case for the last three or four 
years with anyone. 

Q. Have you discussed it with Congressman Martin Dies 
or anv of his committee since then? 

Objection by Respondent. 

A. I don’t know. I have discussed it 'with one or two 
gentlemen. 

Mr. Francis: Let me interrupt the proceeding for 

315 a minute. 

The United States Attornev’s Office, Mr. Theron 
L. Caudle and W. R. Francis, Assistant United States At¬ 
torney, appear here in this hearing representing the Re¬ 
spondent. We are appearing here aiding Honorable 
Thomas J. Harkins and R. R. Williams, of Asheville. At 
this point, we object to this line of questioning for the 
reason that at the hearing in Washington "when Mr. O’Con¬ 
nell requested that the hearing be postponed he stated to 
the Court that the purpose of his request was that certain 
records sent to Washington by the Governor of North 
Carolina were spurious and he wanted to ascertain whether 
or not those were correct. We think that to be the question 
material here in this hearing, and any other matters we 
think irrelevant, and we are objecting to going into such 
questions. 

Mr. Anderson: Well, there is no one here who has any 
authority to pass on any objections, and such questions as 
are objectionable, when the objection is noted, will be 
taken into consideration by the Judge when the depositions 
are read, and such testimony as is objectionable will at that 
time be excluded from the record. 

Mr. Francis: Why put it in here if it is to be excluded? 
You gentlemen know the procedure and know what 

316 is material, and we are insisting that you confine 
yourself to that point. Now, we don’t care to re-try 

Mr. Pelley, and the only question here is -whether he ought 
to come back to North Carolina and have this passed on by 
the Courts here, and we don’t propose, without objection, 
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to go into this far field of evidence here that counsel is now 
purporting to bring out. 

Mr. Anderson: You have a perfect right to your objec¬ 
tions and to have them noted, but we have a right to ask 
such questions at this hearing, and to have them passed 
upon at the proper time. 

Mr. Francis: If counsel persists in the procedure, we 
shall request that this hearing be postponed until we have 
an opportunity to present the matter to the Presiding 
Judge in the District of Columbia for the purpose of con¬ 
fining this hearing under Rule 30-B, of the Rules of Civil 
Procedure for District Courts of the United States. 

Mr. Anderson: You have made no motion seasonably 
in this case. If you wanted to do this, you would have had 
to make your motion seasonably. “After notice is 

317 served for taking a deposition by oral examination, 
upon motion seasonably made.” 

Mr. Francis: But we haven’t had an opportunity to do 
that. You secured your continuance on the theory that 
you were going to show those records to be false, according 
to vour own statement. Now vou are absolutelv leaving 
that point and trying to go into a field that was tried out 
here and gone into five years ago. 

Mr. Anderson: What right have you to anticipate what 
I am going to show? 

Mr. Francis: I submit here also that questions of coun¬ 
sel in this connection certainly are misleading to every 
person concerned in it. It is misleading to the Court for 
you have made the statement that you wanted to show 
that we had spurious records. We have present here the 
Clerk of the Court and the Deputy Clerk who has had 
charge of the records all the while. If you care to follow 
the point that you presented to the Court and that on 
which you got a continuance of the hearing at that time, 
we are ready to go into that. 

Mr. Anderson: Were you there at the time we got a 
continuance of the hearing? 

Mr. Francis: No, but I can read plain English. 

318 Mr. Anderson: You can read plain English— 
what do you mean by that ? 

Mr. Francis: I mean that your counsel made that state¬ 
ment, according to the records. 
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Mr. Anderson: Is that all the statement he made? 

Mr. Francis: No, he made a lot of statements. I am 
claiming that was the statement he made on which you se¬ 
cured a continuance. 

Mr. Ford: It is a question of construction. 

Mr. Anderson: There is no one here to pass on it. You 
can make objection and put it in the record and we will 
take it up there. 

Mr. Francis: We are going to make a motion that this 
be suspended if you go into that wide field. If you w’ant 
to stay here two or three days, that is all right. In other 
words, we want you to pursue on the theory that you had 
in mind when you had this case continued. 

Mr. Anderson: I don’t see how you can say what I had 
in mind when I had this case continued. 

Mr. Francis: I think you stated what you had in mind, 
and if vou did, the record shows it. 

Mr. Anderson: It so happens I wasn’t there, and neither 
vrere you. 

Mr. Francis: I am talking about your counsel, 
319 Mr. O’Connell; and I have a letter here from the 
United States Attorney of Washington City who 
was present at this hearing, stating what took place. 

Mr. Anderson: Your inference that I may have been 
there— 

Mr. Francis: T am talking about counsel. I don’t know- 
whether you were there. 

Mr. Anderson: I thought you said you had a correct 
statement of who was there. 

Mr. Francis: I said a correct statement of what took 
place. You may not have been there. Mr. O’Connell was 
there, according to the record. 

Mr. Anderson: 

Q. Judge Nettles, were you ever approached by any¬ 
body who urged you to issue a capias against W. D. Pellev? 

Objection by Respondent. 

A. No. 

Q. Did you ever hear that Pellev had criticized you as 
prosecutor? 
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Objection by Respondent. 

A. That don’t make any difference. Yes, 1 think he 
wrote something in his—what they call his paper? 

Mr. Ford: Liberation. 

Witness: I would not call it Liberation. Everybody 
knows what it 'was. I read something out of there. 

320 I believe that was the time I read it where he said 
there wasn’t anything happened to him; that the 

present District Attorney was of his counsel, and he knew 
they couldn’t do anything with him. I believe that was the 
time I read it. The present Solicitor of the Nineteenth 
Judicial District. 

Mr. Anderson: 

Q. Is it not a fact that your activities in the Pelley case 
are motivated by personal animosity? 

Objection by Respondent. 

A. No! a bit in the world. Don’t object to that. Not a 
bit in the w^orld. 

Q. Have you ever had a conference— A. The reason 
I say that, I know what my own feeling is in the matter, and 
for fear that might be said about it, I would not even pass 
on it. I ordered a capias issued and ordered it set before 
Judge Warlick. Because your man said there in Court— 
Mr. Pelley said there in Court that he was a fine, outstand¬ 
ing Christian gentleman. 

Q. Who said that? A. Mr. Pelley, in open Court; and 
that he had received a fair trial at his hands. 

Q. You would not say that he was not those things? A. 
Judge Warlick? No, sir, I think he is. I think he is a 
fine, outstanding Christian gentleman, and a fine 

321 judge. 

Q. Did you ever have a conference prior to the 
Pelley trial with either or all of the following named per¬ 
sons: Kartus, Williams, Harkins and George Anderson? 
A. No, sir. That is, not about this case. If any of those 
gentlemen are lawyers they have conferred with me about 
lots of cases, both while I was Solicitor and while I was 
Judge. But they never conferred with me about this case 
after the trial of the case was had in Superior Court. 
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Q. Did you ever consult them at the time or before you 
were prosecuting this ease? 

Objection by Respondent.. 

A. I expect I have. 

Q. Regarding the Pelley case? A. I expect so. I asked 
both of them to assist me in the trial of the case because 
they were familiar with the transaction, and under the laws 
of North Carolina we are not provided any help, but we 
have to do the best we can in the prosecution of cases. 

Q. Did you not have many conferences with attorney 
Alvin Kartus during the trial of this case? A. I don’t be¬ 
lieve I ever had one, even. 

Q. Did Alvin Kartus furnish you with information to 
assist in the prosecution of the Pelley case? A. Well, now, 
gentlemen, I am not going to answer any more of these 
questions. I have already answered all I am going 
322 to answer. It is a fishing expedition, and what hap¬ 
pened five years ago hasn’t got anything to do with 
it, anyhow 7 . If it is publicity you are after— 

Q. Wo are not looking for publicity. A. Oh, I know 7 that. 
I know’ you would not be guilty of that, at all. I agree with 
you. 

Q. Thank you, sir. I am going to ask you if you refuse 
to answer— A. T have already answered. 

Q. Did you or not state in open Court on the day of 
Pelley’s sentence or just prior thereto that you would be 
satisfied wfith Pelley’s paying the costs of Court, but due 
to the fact that he had previously publicly criticized you, 
you felt that he should pay a $1,000 fine? 

Objection by Respondent. 

A. I don’t know 7 where you got that, brother. Whatever 
I said, I said, and you have got a copy of it and it speaks 
for itself: and that wasn’t in it, because I didn’t propose to 
pass on it and w’ould not pass on it. 

Q. Do you deny saying that? 

Objection by Respondent. 

A. Why, no, I didn’t say it. Tt would not make any 
difference if I did say it. 
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Q. Was there anything said between you and counsel for 
Pelley, or between you and counsel for Pelley and the 
328 Court, that Pelley was being sentenced on one count 
onlv? 

w 

Objection by Respondent. 

A. The record speaks for itself; the judgment there. 

Q. What specific act of Policy's caused you to issue the 
capias ? 

Objection by Respondent. 

A. The record speaks for itself. 

Q. What specific law of North Carolina did Pelley vio¬ 
late that justified the issuing of the capias? 

Objection by Respondent. 

A. The record speaks for itself. 

Q. Judge Nettles, do you want to give any more specific 
answer than that the record speaks for itself ? A. No, sir. 

Q. What laws of the State of North Carolina did Pelley 
violate that justified the issuing of the capias? 

Objection by Respondent. 

A. The record speaks for itself. You have got that in 
the record. 

Q. Had Pelley done anything during the year 1939 that 
he hadn’t been doing, to your personal knowledge, immedi¬ 
ately preceding the year 1939? 

Objection by Respondent. 

A. I don’t know what Brother Pelley had been doing. I 
had more to do than to keep up with the gentleman. 

Q. Then you issued a capias without knowing what Pel- 
ley had been doing? 

324 Objection by Respondent. 

A. I issued capias because the case was there on the 
docket, and on account of personal information which I had 
with reference to the matter, it ought to be disposed of, and 
T thought in justice that the matter ought to be finally dis¬ 
posed of in this County. 
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Q. Then, Judge Nettles, why did you continue the thing 
for five years? A. I did that because your man was a 
fugitive from justice and refused to come into Court. 

Objection by Respondent to the questions just asked 
Judge Nettles on the grounds that counsel had no right to 
go into the motive of the Court in issuing the capias or 
what information the Court may have had. 

Q. Did you discuss with any of the following named per¬ 
sons the issuing of the capias for Pelley prior to its is¬ 
suance: R. R. Williams, Alvin Kartus, Congressman Mar¬ 
tin Dies, Investigator Barker of this committee, or Con¬ 
gressman Zebulon Weaver of North Carolina? 

Objection by Respondent. 

A. I did not. I have already answered that once. This 
capias was issued on my own motion, without the request or 
at the behest of anvone. 

Q. Was any complaint filed with you by the Corn- 
325 missioner of Corporations of North Carolina relative 
to any violation of the law by Pelley? 

Objection by Respondent. 

A. I have already answered that. I told you nobody re¬ 
quested me to issue a capias. 

Q. Did you ever confer with attorney Alvin Kartus rela¬ 
tive to the imposition of sentence on Pelley at any time dur¬ 
ing 1939? A. I will say that I never conferred with Alvin 
Kartus about this case at any time that I am conscious of 
at the present time. 

Q. Is it not a fact, Judge Nettles, that you issued a 
capias against Pelley despite the fact that you were advised 
by the Solicitor of Buncombe County that there was no 
justification in law for the issuance of such capias, because 
there was no evidence that Pelley had violated the law? 

Objection by Respondent. 

A. I did not confer with the Solicitor of the Nineteenth 
Judicial District, but he, on the contrary, requested me, 
after the capias was issued, on account of his former con¬ 
nection with the case, requested me to appoint Mr. R. R. 
Williams and Mr. T. J. Harkins to prosecute the matter in 
Court, to save him embarrassment. 


230 


WILLIAM D. PELLEY VS. JOHN B. COLPOYS. 


Q. You deny, of course, that the capias— A. Now, 
brother, I am not denying anything—don’t start out 

326 about denying. 

Q. No, you are standing on the record. I will put 
it in a different manner. Did the issuance of capias for Pel- 
ley result from any discussion by you with a member of 
the Dies Committee? 

Objection by Respondent. 

A. No. 

Q. On what day of February, 1940, did you sign order 
extending the period of Pellev’s suspended sentence for 
five years? 

Objection by Respondent. 

A. The record is there. 1 can’t tell you what hour. If 
you will look at the record, you will find that. I didn’t look 
at the watch or calendar on that date. 

Q. Was it the first day of the February term? A. I can't 
tell you that. The record speaks for itself down there. 

Q. By what authority of law was said additional period 
of five years suspended sentence entered in the Court rec¬ 
ords? A. You can find that in the laws of the State of 
North Carolina. 

Q. Did you examine them before you issued it? A. 
Yes, sir. 

Q. Do you remember if it was issued during the Feb¬ 
ruary term? 

Objection by Respondent. 

A. The record speaks for itself. My recollection is it 
was issued during the February term, because I 

327 think I held the February term of Court in this 
County. 

Q. As a matter of fact, isn’t it in the law of North Caro¬ 
lina that no suspended sentence shall be continued for a 
greater period than five years? 

Objection by Respondent. 

A. If it is, then you, being a lawyer, ought to know about 
that without asking me. 
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Q. I was under the impression that it is. You say it 
isn’t. A. If you are a lawyer, you ought to know what the 
law is without asking me about it. 

Q. Why did you refuse to sign the minutes incorporating 
your speech at the time you issued the capias? 

Objection by Respondent. 

A. No. We never incorporate remarks of Court unless 
somebody is dead; some memorial exercises, etc. 

Q. Did you sign those minutes? A. T signed the minutes 
of the February term. 

Q. Was that speech incorporated ? A. The Clerk of the 
Superior Court keeps that. I would say not, because it 
would be extraneous matter. 

i 

Q. You would not know? A. I would sav it was not, is 
not, part of the record, what I said down there. 

Q. Was the issuance of capias inspired by any personal 
animosity on your part against Pellev? 

i 

328 Objection by Respondent. 

j 

A. I have already answered that; that I had no animosity 
toward him; haven’t now; don’t have any animosity now; 
didn’t have any then; didn’t have any when I got through 
trying him. 

Q. Do you feel that you could weigh, fairly and impar¬ 
tially, whether or not capias should be issued against 
Pelley— 

Objection by Respondent. That is not a matter of judg¬ 
ment in the case; not a matter of discretion but a matter 
of law. It is not a matter of discretion. You issue a capias 
and then it has to be heard in open Court on whether or not 
he has violated the terms thereof. That is a fact to be 
determined by the Court itself. 

Q. I didn’t finish my question. I ask you if you feel you 
could fairly and impartially weigh the question of whether 
capias should be issued against Pelley when you were pros¬ 
ecutor at the time of the trial? 

Objection by Respondent. 

A. I have answered the question. 

Q. Has the publication by Pelley of any pamphlet since 
the date of trial violated the laws of the State of North 
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Carolina, to your personal knowledge? A. I wasn’t inter¬ 
ested enough to read his writings. 

329 Q. Did he violate the Federal law? 

Objection by Respondent. 

A. You might ask Mr. Roy Francis that. 

Q. He is not on the stand. A. To tell you the truth, I 
don’t know. I didn’t read them. I was not interested in 
the pamphlets enough to read them, and whether or not he 
violated the Federal law against fraud and corruption, I 
don’t know; can’t tell you. 

Q. Where did you get your information, Judge Nettles, 
if you didn’t read— 

Objection by Respondent. 

A. That rests in the bosom of the Court, brother; and 
you and no other power that I know of can make me di¬ 
vulge that information, unless I wanted to. but I have no 
disposition to hide anything that I know of in the matter. 

Q. Did you sign an order on the 19tli of October, 1939, 
directing the Sheriff of Buncombe County to take into pos¬ 
session any material or thing of any nature whatsoever, 
wherever the same may be found, which may be of any ma¬ 
teriality to this case, or any other criminal action against 
said W. D. Pellev, of any nature whatsoever, and hold and 
preserve said material or thing or things as evidence until 
further orders of this Court? 

Objection by Respondent. 

A. I signed an order of record in this case, and 

330 it speaks for itself. 

Q. Was it dated the 19th of February? 

Objection by Respondent. 

A. I don’t know when it was dated. 

Q. You did issue an order? A. I signed an order, which 
is of record. 

Q. By what authority of law did you issue such order? 

Objection by Respondent. 

A. You being a lawyer practicing in North Carolina 
ought to know what the law is. 
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Q. I am not so learned in the law as Your Honor. A. 
This is not a law school. We have an awful good one at 
Wake Forest and Duke and Carolina, and probably at the 
A. T. & T. I believe they are going to start one at Greens¬ 
boro, and if you want some information about what the 
law’ is, I would suggest that vou go dov’n and confer with 
those gentlemen. 

Q. Do you know of your personal knowledge, or through 
a return made by the Sheriff of Buncombe County, or from 
information derived from him, that the said order was car¬ 
ried out? 

Objection by Respondent. 

A. I know nothing about it. I saw’ some records down 
there, and I believe Mr. Ford told me something about it— 
Mr. Pellev’s lawver—but I don’t recall w’hat Mr. 
331 Ford said about it, and I saw some files, etc., at the 
Courthouse, but I don’t know w’hat they were, hav¬ 
ing other things to do. 

Q. You don’t know whether the Sheriff seized anything 
under that order? 

Objection by Respondent. 

A. Not of my owm personal knowledge. I w r asn’t there. 
Judges down in this District don’t follow’ the Sheriff to 
see w’hether or not they carry out the orders of the Court. 
I don’t know’ whether that is customary in other places, 
but never where I have been, it is not customary. 

Q. Did you inspect any of the records or correspondence 
—private records—after seizure w’as made, if it w’as made? 

Objection by Respondent. 

A. I might have seen one or tw’o of them. I don’t recall 
now’ what they were; out of mere curiosity. 

Q. Is that order to the Sheriff now part of the Court 
records? A. I presume it is. Mr. J. E. Sw’ain, Clerk of 
the Superior Court, has custody of those and he can tell 
you about that. I have got no- personal information as to 
what is in the file. 

Q. Do you know w’hv copy of this order was not sent to 
Washington with the capias and other papers? 
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Objection by Respondent. 

A. No, sir, I can’t tell you that. 

Q. You know it wasn’t 1 ? 

332 Objection by Respondent. 

A. I don’t know whether it was or wasn’t. 

Mr. Anderson: I would like to know on what you base 
that objection. 

Mr. Caudle: We are noting these objections on the 
ground that you are not attacking the record. 

Mr. Anderson: 

Q. Was memorandum ever furnished you by Solicitor 
Wells after his trip to Washington and the World’s Fair in 
New York— A. After what? 

Q. After Solicitor Wells went to New York to the 
World’s Fair, did he bring back a record or memorandum 
to you from Congressman Zebulon Weaver? 

Objection by Respondent. 

A. No, I didn’t know that the Solicitor had enough 
money to go to the World’s Fair. 

Q. I understood the Dies Committee paid for it; paid 
for his trip up there—part of it, anyway. A. I can’t an¬ 
swer that. He didn’t furnish me any memorandum about it. 

Q. Judge Nettles, why did you issue a capias for Pelley 
and not one for Summerville? 

Objection by Respondent. 

A. That also rests in the bosom of the Court, and I con¬ 
sider it a matter of discretion in this case, and it is 

333 not a subject of inquiry by you or anyone else. 

Q. Summerville was put under the same condi¬ 
tions ? 

Objection by Respondent. 

A. The record speaks for itself. I don’t think so. My 
recollection is there wasn’t anything done with Summer¬ 
ville or—what is the other boy’s name? Two other defend¬ 
ants. Merely scapegoats or tools of Pelley, from the evi- 
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deuce down there. We all agreed to that—even his coun¬ 
sel, Mr. Jordan. 

Q. You are not familiar enough with conditions of the 
order to know whether they both did have the same condi¬ 
tions T 

Objection by Respondent. 

A. The record speaks for itself. 

No Cross-Examination. 

ZEB V. NETTLES 
By MARIE SHANK 

334 Mr. R. R. Williams, a witness on behalf of the Peti¬ 
tioner, being first duly sworn, testified as follows: 

Direct Examination 

By Mr. Anderson 

(^. Mr. Williams, what is your full name, sirA. 
Robert Ransom Williams. 

Q. You are an attorney of the Asheville Bar? A. I am. 
Q. At this time, you are one of the counsel representing 
the State in this case against Mr. Pelley? A. Without my 
knowledge or consent, 1 was appointed by Judge Nettles, 
along with Mr. Thomas J. Harkins, as Special Prosecutor 
in this particular matter. The first information I had that 
the appointment had been made was an article I saw in the 
newspaper to that effect, and later I was informed that it 
was because the Acting Solicitor w T as counsel for Mr. Pelley 
at the time of his trial and did not want to be embarrassed 
about the matter to take any part in it, and that therefore 
Mr. Harkins and I had been appointed by the Judge as 
Special Prosecutors representing the State in this particu¬ 
lar matter. 

Q. It w'as without your knowledge and consent? A. Ab¬ 
solutely without my knowledge and consent. 

Q. You have, of course, consented to it since? A. 

335 I have. 

Q. And you don’t know upon whose solicitation 
the appointment was made? 
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Objection by Respondent. 

A. Not except what Judge Netties said: that he made it 
of his own volition and motion; and I think he said at the 
request of the Solicitor. 1 am not certain about that. 

Q. You have represented—you have had a good many 
cases against Pelley, have you not? 

Objection by Respondent. 

Q. in the last live or six years ? A. I will testify to any 
matter pertaining to the record, material or competent in 
this case. I will not consent to the deposition being taken 
under representation of counsel that it will be taken to at¬ 
tack a spurious record and then take advantage of that 
and come down into this Court and go into matters under 
other conditions. I expect to be present at the trial of the 
case before the Judge of the District Court of Columbia, 
and any competent or material questions that will be asked 
there, I will be glad to answer. 

Q. When you say “come down to this Court,” what 
Court do you mean? A. I mean into this jurisdiction. 

Q. Were you in the early part of 1934 approached by 
anyone residing outside of Asheville who solicited 
336 you to take a case against W. D. Pelley? 

Objection by Respondent. 

A. I make the same answer that I did before, that the 
counsel who are now asking those question know that under 
the decisions of the Courts throughout the land they are 
not proper or competent questions, and he is taking advan¬ 
tage of the absence of the Court to get something into the 
record here which is entirely improper. 

Q. What Court am I taking advantage of ? A. The Court 
of the District of Columbia. 

Q. You feel yourself competent to pass upon whether I 
am taking advantage of the District of Columbia Court? 

Objection by Respondent. 

A. I say that I have answered the question. 

Q. Mr. Williams, did a person by the name of Kahn, or 
anyone else from New York City, approach you with a 
proposition to take a case against Pelley? 
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Objection by Respondent. 

A. 1 decline to answer the question because it is im¬ 
proper, and counsel asking it knows it is improper, and 1 
will be present at the trial of the case in Court, and submit 
myself to the Judge of the District Court of Columbia. 

Mr. Ford: Mr. Williams can take advantage of any 
privilege he has without criticizing counsel on the 

337 other side or making statements as to the intention 
of counsel on the other side or attempting to im¬ 
pugn their character and standing. I think that is highly 
improper for him to put that in the record. We assume 
that Mr. Anderson who is asking the question Is a man of 
good character the same as Mr. Williams and Mr. Harkins 
or myself or anybody else; and I don’t think Mr. Williams 
should make an explanation there and use opprobrious 
epithets with respect to Mr. Anderson’s trying to take ad¬ 
vantage of the Court or doing a sharp practice or doing 
something that Mr. Williams objects to. If he has privi¬ 
leges he can stand on those privileges without criticizing or 
lecturing the lawyer on the other side, who has some rights, 
even if he does represent Mr. Pelley. 

Mr. Francis: In answer to Brother Ford’s statement, 
Mr. Williams is not reflecting on the gentleman’s character 
or on his intentions here. It is not the purpose— 

Mr. Ford: He said counsel knows that is the purpose. 

Mr. Francis: Wait until I get through. It is not Mr. 
Williams’ purpose. He reiterated that counsel who 

338 is now propounding questions knows what is com¬ 
petent, and I submit that he knows that such ques¬ 
tions arc not competent; not in this Court, not in his Court 
in the District of Columbia, or in any other Court over 
which a Judge presides; and w’hy he persists in continuing 
with it after he has heard our objections, we don’t under¬ 
stand. We again object to it, and for the further reason 
that the witness has stated that he will be in the Court that 
issued the process that you are now serving under, as a 
witness, and you can call him there to testify if you wish 
to, and we submit that it is not proper to take his statement 
hero before the Commissioner. Because you are entitled 
to take a deposition when you live more than 75 miles 
away from the Court, or sickness or special emergency. 
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This witness has stated that he will be in Court at the 
time, if he wishes that information. 

Mr. Ford: That doesn't answer our eriticism that Mr. 
Williams is taking advantage of the questions asked him. 
Now we ask that this matter be proceeded with in the same 
way as the taking of all other depositions. The wit- 

339 ness is required to answer. If you want to make 
objection, make it. Make it before the Court rules 

on it, and the stenographer, or Commissioner, here has no 
right to rule, and you can only make your objections. The 
witness will answer, and then the Court will say whether 
it is proper evidence or whether it should be excluded un¬ 
der your objections. Now, Mr. Francis knows that rule 
of taking depositions as well as I do, because it is generally 
practiced in the State and Federal Courts. 

Mr. Francis: Ordinarily, you are correct, if you are in¬ 
quiring into the guilt or innocence of the defendant. You 
are not so doing in this proceeding. You are inquiring 
whether or not this man ought to come to North Carolina. 

Mr. Ford: No, sir, whether or not W. D. Pelley is en¬ 
titled to a writ of habeas corpus; that is, to turn him loose 
from this capias. Then it is a question for somebody else 
as to whether he comes back here. It is not a question here 
as to whether he is guilty or innocent of this charge that 
is against him in that capias-. It is not a question as to 
whether or not he is charged with some other offense. 

340 Mr. Francis: May I remind Mr. Ford and coun¬ 
sel that Mr. Pelley has been convicted by a jury of 

Buncombe County five years ago, and that action is still 
pending in this Court. 

Mr. Anderson: We say it is not. 

Mr. Ford: It is a question for the Court to say whether 
it is still pending, and that is why the witness has got to 
answer the question and let the Court rule on the com¬ 
petency or incompetency. 

Mr. Francis: If you will propound such question, we 
will offer no objection. 

Mr. Ford: T don’t suppose Mr. Anderson is asking coun¬ 
sel on the other side as to what question he shall propound 
to the witness. 

Mr. Anderson: I certainly am not. 

Mr. Francis: T shall make this statement now: that we 
shall apply to the Commissioner for a postponement’ of 
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this hearing until we have an opportunity to present the 
matter to the Judge for the purpose of confining this in¬ 
quiry to the question before the Court; that is, as to the 
correctness of the record submitted from the State of North 
Carolina to the Court in Washington City. I shall not 
press that motion until you have completed with the 

341 witness now on the stand—Mr. Williams. 

Mr. Ford: I take the position that the defendant 
has no right to request a postponement when he refuses to 
answer questions. The only person having the right is 
the party taking the deposition, to file a petition with the 
Judge of the District requiring the defendant to answer the 
question. That is the only one T understand has the right. 

Mr. Francis: There is another rule you better get fa¬ 
miliar with. 

Mr. Ford: What rule is that? 

Mr. Francis: 30 (b), Federal Practice. 

Mr. Anderson: That is the one we are going by. 

Mr. Francis: After this witness, I am going to insist 
on the motion; and T will have an order out of Washington 
T hope before very long. 

Mr. Anderson: Are you through for the time being? 

Mr. Francis: Yes, for the time being. 

Mr. Anderson: 

Q. Mr. Williams, was there any discussion between you 
and any other person relative to taking some action to 
suppress Mr. Pellev’s publishing activities? 

Objection by Respondent. 

No answer. 

342 Q. I will repeat the question. Was there any 
discussion between you and any other person rela¬ 
tive to taking some action to suppress Mr. Pellev’s publish¬ 
ing activities? 

Objection by Respondent. 

A. I decline to answer that question, not because it is 
embarrassing at all, but because I consider it improper 
and immaterial and incompetent and impertinent and tak¬ 
ing advantage of the position by counsel to ask any ques¬ 
tions of that character at all; and the further statement 
that I will be in Court at the trial of this case. 
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Q. I hope so. Did you ever represent any creditors of 
Mr. Pelley or his organization? 

Objection by Respondent. 

A. I make the same answer to that question that I made 
to the previous question. 

Q. Did you ever make demand on any member of Pel- 
ley’s organization for the payment of any bill or account? 
A. I make the same answer. 

Mr. Francis: Are vou trving a civil action or criminal? 

Mr. Anderson: A habeas corpus. I believe that is in 
the nature of a civil action. 

Q. Did you ever, as attorney for one of Mr. Pelley’s 
creditors, refuse to accept payment from Mr. Harry Seiber 
of the amount of a default judgment against Mr. Pelley? 

A. I make the same answer to that that I made to 
343 the other. 

Q. What was your answer to the other? 

Reporter reads answer as follows: 

“I decline to answer that question, not because it is em¬ 
barrassing at all, hut because I consider it improper and 
immaterial and incompetent and impertinent and taking 
advantage of the position by counsel to ask any questions 
of that character at all; and the further statement that T 
will be in Court at the trial of this case.” 

Q. Did you apply for a receivership for Mr. Pelley’s 
printing concern in 1934? 

Objection by Respondent. 

A. I make the same answer. 

Q. Did you ever confer with Congressman Kramer or 
anyone else on the MacCormick-Dicksfein Committee rela¬ 
tive to Pelley’s affairs in 1934? 

Objection by Respondent. 

A. I make the same answer. 

Q. Were you ever in the employ of the MacCormick- 
Dickstein Committee? 

Objection by Respondent. 

A. I make the same answer. 
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Q. From what source did you receive your compensation 
for the prosecution of Pelley? 

Objection by Respondent. 

A. 1 make the same answer. 

344 Q. Mr. Williams, did you receive your compensa¬ 
tion from the State of North Carolina or from some 

private individual? 

Objection by Respondent. 

A. I make the same answer. 

Q. Did you ever confer with Investigator Barker regard¬ 
ing Pelley’s affairs after Mr. Pelley’s arrest in Washing¬ 
ton on February 10, 1940? That is, Mr. Barker of the Dick- 
stein Committee? 

Objection by Respondent. 

A. 1 make the same answer. 

Q. As a matter of fact, you have had cases against Pel- 
ley a good many times from many different clients, have 
you not? 

Objection by Respondent. 

A. I make the same answer. 

Q. You have spent most of your time for the last five 
years trying cases against Mr. Pelley? 

Objection by Respondent. 

A. I make the same answer. 

No Cross-Examination. 

ROBERT RANSOM WILLIAMS 

345 Mr. J. E. Swain, a witness on behalf of the Peti¬ 
tioner, being first duly sworn, testified as follows: 

Direct Examination 

By Mr. Ford 

Q. Mr. Swain, you are Clerk of the Superior Court for 
Buncombe County? A. I am. 

Q. How long have you been Clerk? A. Since 1934— 
July. 
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Q. You were Clerk at the time Pelley was tried the first 
part of 1935 ? A. I think I was, yes, sir. 

Q. Do you have the original of Judge Warlick’s judg¬ 
ment in that matter? A. I don’t know. I would have to 
examine the records. 1 am the custodian of the records. 

Q. You have the transcribed judgment, haven’t you? 
A. 1 have the records upon which the judgments appear, 
yes, sir. 

Q. Now, you could furnish a copy, certified copy, of that 
judgment, could you not— A. Oh, yes. 

Q. To attach to your deposition? A. Oh, yes. 

346 A certified copy of the judgment in the case of 
State v. Pelley et al is hereto attached and marked 

“Pelley Exhibit A,’’ and made a part of this deposition. 

Q. Now, you recall, Mr. Swain, last October, I believe, 
during the criminal term of Court that Judge Nettles is¬ 
sued a capias for Mr. Pelley, do you not? 

Objection by respondent. 

A. He ordered a capias to be issued. 

Q. Well, capias was issued in conformity with his order ? 
A. That is correct. 

Q. Have you got a copy of that order and capias in your 
files? A. I should think so, yes, sir. I am speaking now* 
without looking at the records. I assume it is there, sir. 

Q. Will you look in your records, and if you find copy 
of the capias and also copy of the order authorizing the 
issuance of the capias, certify to it and attach it to your 
deposition here, or give it to Miss Shank? To be marked 
“Exhibits B and C.” A. The order—as a rule the order for 
capias is not a written order. 

Q. But it is returned to the Clerk by the Sheriff? A. 
The order for capias is usually not a written order. I 
don’t know whether Judge Nettles signed a written order. 

Q. Well, if he did? A. If he did, I can furnish it. 

347 Q. If he did not, wfill you certify that no order in 
writing was made ? A. I will certify nothing that is 

not. I will certify anything that is. 

Q. You would not issue a capias without order of the 
Judge? A. No. but it may be oral; it usually is. 
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Q. It appears on the minutes somewhere? A. Yes, sir; 
order for capias. I can give you that. I will have a minute 
of the order, and I will have the capias. 

Q. That is what we want. Now, Mr. Swain, it appears 
that in February, about the 19th, 1940, an order extending 
the suspended sentence was made by Judge Nettles at the 
February Criminal Term of Court. I want a copy of that 
order, certified copy, attached as “Exhibit D.” Now, Mr. 
Swain, do you have any record, or is there any record on 
your minutes, of the October term of Court, or the Febru¬ 
ary Criminal Term of Court, that is in writing, containing 
the remarks made by Judge Nettles at the time of ordering 
the issuance of capias, or at cither term of the Court, and 
if so, we want a copy of that—certified copy. A. You want 
to know whether or not there is any statement made by 
Judge Nettles at the time he ordered that capias issued, on 
our minutes? 

Q. Yes. A. I don’t know. 

348 (Off the record) 

A. (Continued) If there is anything on the record, 1 
will be glad to furnish it. I don’t know whether there is 
or not. 

Q. I understand. A. But we are required to record pro¬ 
ceedings, or make a minute of the proceedings. If it is a 
statement made by the Judge that is not signed by him, we 
make a minute of the content, but we don’t record it; un¬ 
less it is signed by the Judge. I will see if we have it. 

Q. But you do—if it is signed by the Judge, you put that 
statement in the papers? A. If we have upon our minutes 
statements—any statement—I will give it to you. 

(Off the record) 

Q. What I am trying to get is, if that written matter ap¬ 
pears in the envelope in the Pellev case, and purports to 
refer either to the issuance of the original subpoena in 
October, 1939, or the extension of the suspended sentence 
in February, 1940, I want you to merely certify that this 
paper was found in the envelope or Pellev papers, but 
you don’t certify anything else relative thereto. A. Of 
course, if you want mv certificate that I find a certain 
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paper, copy of it, in the records at this time, I can give it to 
you, but I can’t certify that Judge Nettles or Judge any¬ 
body else ever read it or said anything about it un- 

349 less my records show it, because I was not in Court. 
I don’t know whether he said it or not. I can certify 

this is in the files. 

Q. That is all I want you to do; just the same as you 
could testify if you were on the stand whether you found 
those papers and what the papers contained. A. I will 
give you whatever you want out of the record or files, but 
I won’t certify anything unless the record shows it. 

Q. That is right. A. Now, that is the statement that 
you claim was issued in February that you want? 

Q. In October or February; October, 1939, or February, 
1940. I am inclined to think it appeared in the papers, 
newspapers, in October, 1939. A. You see, Mr. Ford, with 
respect to this matter—I will give it to you for whatever 
it is worth, but 1 would have no information as to who put 
it in there. I might say this: that this record has been 
examined a good many times since the trial, both by counsel 
for the State and by representatives of Mr. Pelley. 

Q. Yes. A. And 1 can’t vouch for anything that was in 
there. 

Q. I understand. A. But 1 can say it is in there when I 
look, if it is. 

Q. Do you recall at any time sending a copy of 

350 that order directing the issuance of the capias to 
anybody in Washington, I). C.? A. No, I have no 

recollection. 

Q. Do you remember receiving a request to send a copy 
of that order? A. I don’t know that I ever did. I have no 
recollection of it. I have had a good many requests for 
records in this case. I don’t recall that particular thing. 
I never saw the order, to tell you the truth; that is, per¬ 
sonally. 

Q. Mr. Swain, do you recall whether or not that capias 
subpoena has been returned to your office? A. No, I would 
have to look on the record for that. 

Q. Will you look at your records and if has been re¬ 
turned, attach certified copy to your deposition? A. You 
mean the original capias? 
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Q. Yes, the original capias in October. A. I have marked 
down here copy of the capias. 

Q. And order. A. You requested copy of capias issued 
in October. Is there another capias ? 

Q. No, that is the one. Then you have got down there 
copy of order directing issuance of capias? A. Yes, copy 
of my minutes showing the order. 

Q. Yes, and copy of order, if order is in the papers. 
Now, Mr. Swain, I understand there was another or- 

351 der issued about the same time or a few days after¬ 
wards directing the Sheriff to go out to Biltmore . 

and enter and take charge of all the property, files, corre¬ 
spondence. printed matter, and anything that might throw 
any light on Pelley’s conduct since his fine and suspending 
of sentence in February, 1935, or March, 1935, up to the 
date of the issuing of the order of seizure; and we want a 
copy, certified copy, of that order, together with the return 
of the Sheriff, showing what property the Sheriff took into 
his possession and what he did relative to the execution of 
that order and subpoena. 

Objection by Respondent. 

A. A matter of public record you can have, of course, if 
I can get it up; anything I have. 

Mr. Anderson: Are you objecting to the question or to 
our having certified copy of the order of the Court? 

Mr. Caudle: I was objecting more than anything else to 
the form of the question. 

Mr. Williams: We object for all purposes. 

Mr. Ford: 

Q. Will you see if you can find that order, Mr. Swain, 
and return of the Sheriff on that order? A. I will look for 
it, yes, sir. You want the complete record? 

Q. I want the order directing the Sheriff to go out 

352 there and seize this property and the Sheriff’s re¬ 
turn on it. 

Objection by Respondent. 

A. If I have it. 

Q. I am pretty sure you have it; because the Sheriff 
would make a return of it. 
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Objection by Respondent to that statement being placed 
in the record; a voluntary assertion on the part of counsel, 
not substantiated by evidence. 

Mr. Ford: You can cut out of there anything I said. 

Mr. Francis: So far as this record is concerned, there is 
nothing concerning any order of seizure by the Sheriff, 
except in your questions. 

Mr. Ford: That is what I want to show by the record. 
You say 1 am not privileged to do that ? 

Mr. Francis: I didn’t say you were not privileged. Looks 
like you are a privileged character around here. 

Mr. Ford: 

Q. Now, of course, Mr. Swain, you don’t know of your 
own knowledge that the Sheriff did seize any property out 
there? 

Objection by Respondent. 

A. Oh, no. 

Q. You only know what your records there show? A. I 
don’t know that vet. 

353 Q. You can only know what the records there show? 
A. Naturally. I have no personal knowledge. 

h>. And your certified copy will give that information? 
A. I will give you that. 

Q. Now, Mr. Swain, does your record show that Mr. 
Pelley, during the past five or six years, has been charged 
with any criminal offense in the Courts of Buncombe 
County or, so far as you know, in the Courts of North 
Carolina? 

Objection by Respondent. 

Q. Or in the Federal Courts? 

Objection by Respondent on the ground that the record 
speaks for itself. 

Mr. Ford: I am asking if he knows of his own knowl¬ 
edge ? 

A. You want an answer to that? 

Q. Yes, sir. A. I have not examined the record for any 
such information. T have no knowledge about it, one wav 
or the other. 
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Q. Do you have a subpoena that was issued by the Court 
in Washington, D. C., that was served on you by the Mar¬ 
shal here? A. I have it, yes, sir. (Produces subpoena.) 

Q. Will you look at your records and ascertain whether 
or not the records show any charge of a criminal offense 
against Mr. Pellev from February or March, 1935, up to 
the present time ? 

354 Objection by Respondent. 

Q. And if you do, make a note of it and write it in as 
answer to this question that 1 will dictate in here: 

Objection by Respondent. 

A. As I understand it, you want any case against Pelley? 

Q. Yes. A. The divorce case—you don't mean civil— 

Q. I said criminal case. A. I will look only in the crim¬ 
inal docket, then. 

Q. All right. I will dictate this question, and after look¬ 
ing at your docket, when you come to answer this, you can 
make a note as an answer to this question, if you find 
anything, and if not, you can just sav no, or whatever you 
want to say. A. My docket does not show any criminal 
action against defendant since Feb. 1935. 

Q. You will look into your records of the Pelley case and 
see whether or not you have the original order of October 
19, 1939, directing the Sheriff of Buncombe County to seize 
whatever material might be found anvwherc which would 
be of a materiality in this case or any other criminal action 
against Pelley, since February, 1935, up to and including 
February 22, 1940, and you will answer your question as to 
what vour records show in the criminal action under this 
question, and attach such certified copies as to the order 
and return of the Sheriff and other matters as you 

355 find records of in your office. 

Objection by Respondent. 

Q. Mr. Swain, do you know on what day of the week 
the February, 1940, term of Criminal Court began in Bun¬ 
combe County? A. Xo, I don’t know. It usually begins on 
the third Monday. I take it that is when it began. 
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Q. About the 19th? A. The Minute Docket would show. 

Q. You can answer that question, also, from your Minute 
Docket. A. Feb. 19,1940, Monday Exhibit “D” appears on 
Minute Docket for that date. 

Cross-Examination 

By Mr. Williams 

Q. Mr. Swain, you and your office have authenticated a 
record in the case of State v. W. D. Pelley for the purpose 
is use in the extradition of Pelley? A. Yes, sir. 

Q. State whether or not that authenticated copy furn¬ 
ished to the Governor is a true, perfect and correct copy of 
all the record in the case of State v. W. D. Pelley. A. 
Criminal action? 

Q. Yes. A. Yes, sir; as we have had occasion recently 
to re-check that for the purpose of this examination. We 
checked it and found it is absolutely correct. 

356 Q. True and complete? A. That is right. 

Q. Mr. Swain, is it customary to put into a record 
remarks that a Judge may make from the bench when he 
is issuing an order? A. Not unless it is ordered bv him to 
be put into the record. The Judge has full control of the 
record. We keep a minute of what transpires, but the 
Judge has control of the record, and if he wants anything 
put into the record as stated, he furnishes it and orders it 
put in. 

Q. Is it a part of the record in the case of remarks, either 
written or verbal, that are not signed by him and ordered 
to be put into the record? A. Not unless he orders it put in. 
Of course, if it is part of a sentence, naturally it goes in, 
but it is usuallv signed bv him so it will be accurate. Other- 
wise, we don’t have a stenographer taking down everything 
the Judge says unless he orders it done. Then the Court 
reporter does that. 

Q. But, as I understand, the remarks of the Court are 
not a part of the record in the case unless the Judge orders 
them to be incorporated into the record? A. That is cor¬ 
rect, as I understand the rule; the rule we follow and have 
been following ever since T have had any connection with 
the Courts here, for the last few years. 

Q. As I understand, you have checked this authenticated 
record again for the express purpose of preparing for this 
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examination and have found that that authenticated 

357 copy is a true, complete and perfect record of the 
case? A. Yes, sir. When the original record was 

made we had some suggestion that there might be a mistake 
in it, something of the kind, and it was suggested, probably 
in Washington, that they wanted to examine us about that 
record, and of course we re-checked it and we found it is 
absolutely correct; no question about the record. 

Re-Direct Examination 

By Mr. Ford 

Q. Mr. Swain, you didn’t check any of your other records? 
A. What other records? 

Q. The records I have asked for this morning. You 
didn’t see whether vou had those records, did vou? A. 
Well, I take it we have some of them; the judgments. 

Q. Did you check your records like you did the record 
you say you re-checked? A. You have asked for some of 
the records which we have heretofore certified; for instance, 
the judgment and the minute with respect to the ordering 
of the capias, and what we have there in those two items, 
particularly. 

Q. I will ask you if the request for extradition sent to 
Governor Hoev did not contain the original indictment, the 
trial of the case and the judgment rendered—I mean the 
verdict of the jury—and the judgment rendered 

358 thereon, together with the capias under which Mr. 
Pelley was apprehended and arrested? 

Objection by Respondent. It is an authenticated record 
and speaks for itself. 

Mr. Ford: You brought that out. You brought it out, 
and now you are trying to prevent us from getting some¬ 
thing we are entitled to have. 

Mr. Williams: I want it to be fair and open and I don’t 
want any Court to be taken advantage of or misled. You 
have asked him what the authenticated record contains. 
The authenticated record speaks for itself as to what it 
contains. 

Mr. Ford: I didn’t ask him any such thing. I asked 
if it didn’t contain the matters f asked him to furnish 
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us certified copies of. That is all I asked him. A. I 
assume that is true. Without looking at the record, I can’t 
answer that question. I assume that is true. I don’t re¬ 
call everything that was put in the record. 

Q. But usually that is what is put in the record? A. 
Yes, sir. 

Q. When you ask for extradition. That is what is put 
in the record: indictment, trial, answer, issues and judg¬ 
ment? A. And something else. 

Q. And subpoena. A. Organization of the Court 

359 and bill of indictment and return of the Foreman 
and all like that. 

Q. But the material matter is the indictment and arrest 
and trial, isn’t it? A. I think it is. 

Q. Now, Mr. Swain, I believe you stated that it was not 
customary for a Judge to put in the minutes statements 
made from the bench relative to the sentencing of a crim¬ 
inal, or person convicted before him l A. Not unless it is 
part of the judgment. 

Q. Not unless it is part of the judgment? A. No. 

Q. Now, then, it is customary for the Judge, before he 
issues the capias on the suspended judgment to take an 
affidavit to the effect that the defendant has failed to com¬ 
ply with the terms of the judgment, isn’t it? 

Objection by respondent. 

A. Well, I know that is sometimes done. However, a 
Judge can either find a fact, and usually he does require 
something to base that on. On the other hand, the Judge 
of his own motion can order a capias issued. I have seen 
that done without any order or affidavit. For instance, 
where somebody under a suspended sentence has done 
something, frequently the Judge will order a capias issued 
for that person under the suspended sentence when any¬ 
body has requested it. 

Q. But a Judge never of his own motion, that you 

360 ever knew of, just out of a clear sky, without any 
knowledge or evidence upon which to base an order 

—you have never known a Judge to order a capias issued 
for the purpose of disposing of a criminal case before the 
time expires, without some evidence of a breach of the con¬ 
ditions under which the judgment was suspended? 
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Objection by Respondent. 

A. I can’t answer your question, because I have no 
knowledge one way or the other about that. I don’t know 
that I have ever known anything like that. I can’t give an 
answer satisfactory to myself. 

Q. Mr. Swain, 1 will ask you if you don’t know that it 
is customary when a Judge orders a capias to bring into 
Court a defendant where judgment has been suspended in 
a former case, that the Judge, if he doesn’t know of his 
own knowledge of the breach, that he requires some proof in 
the way of an affidavit or oral examination under oath, 
he requires invariably some proof of the fact that the 
defendant has breached the terms of the suspended judg¬ 
ment ? 

Objection by Respondent. 

A. I will say, Mr. Ford, that I know of no standardized 
form that Judges comply with. I mean by that, one Judge 
requires certain things and others others. There is no 
standard that 1 know of. I have seen Judges that re¬ 
quired you to put things in writing when others would 
not require it. I don’t know that there is anything 
361 like that binds any Judge; certainly, not in this juris¬ 
diction. I have never known of it. The Judge rules 
his Court, and if a matter is presented to him he will pass 
on it, or if he wants to make an order upon his own motion, 
he has a right to do it. I don’t know. It is just a matter 
with the individual Judge. He controls it, as far as my 
experience goes. 

Q. "While you were in the practice of law, you frequently 
had to do with criminal matters in Court? A. Yes, sir, to 
some extent. 

Q. I will ask you for the last thirty-five or forty years 
you didn’t practice law in the Courts and handle a great 
many criminal cases? A. Yes, sir, but I want to state that 
you got your license the very time I got mine. Your ques¬ 
tion is what? 

Q. You have never known of a Judge issuing a capias 
to bring a defendant formerly convicted and out on sus¬ 
pended sentence—you have never known a Judge to issue 
a capias without some ground in evidence for it? 
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Objection by Respondent. 

A. I can’t answer that question to save my life. 

Q. I asked you if you ever knew in any case you ap¬ 
peared in that a Judge issued a capias without some evi¬ 
dence upon which to base the order ? A. 1 would say I 
can’t answer that, because I don’t know what the 

362 Judge has before him. I have had Judges repeatedly 
to order capiases issued. They don’t issue the ca¬ 
pias. They order the Clerk to issue the capias. 

Q. I understand. A. You say the Judge issues the capias. 
He don’t do it. He orders the Clerk to issue the capias. 

Q. The Clerk would not do it without his authority? A. 
The Clerk issues the capias on the order of the Judge. I 
don’t know what the Judge has in his mind. I "was Solici¬ 
tor about eight years, and the Judge ordered capiases re¬ 
peatedly in various cases. I would not ask him why. But 
if he ordered the capias, of course it would be issued by the 
Clerk. I don’t know what he has in his mind. It would be 
impertinent for me to ask, as prosecuting officer. I have 
asked a Judge to order capiases numbers of times, but have 
had them ordered when I didn’t ask for them. But that 
was entirely with the Judge. T would not know why he 
ordered them. That is my only experience, Mr. Ford. 

Q. He would not consult you before he ordered a capias? 
A. Lots of times he would not. But lots of times I have 
asked the Judge to order a capias and he would order it. 

Q. I ask you if it isn’t the general rule— 

Objection by Respondent. 

A. If there is a general rule, which I don’t know, but as 
a general rule I guess that a Judge is requested for 

363 a capias to be issued, for this reason: Judges travel 
from one district to another. The Solicitor lives in 

his district. Now, if the Judge is away, the Solicitor is 
supposed, of course, to know more about the cases than the 
Judge, who may be an entire stranger. So my experience 
has been that the Solicitor has more often asked for ca¬ 
piases. 

Q. I ask you if that isn’t the general rule? A. I would 
say that is my experience. As to whether it is the general 
rule, I would not swear to that. 
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Q. As a rule, the Judge usually acts upon information 
received from the Solicitor? 

Objection by Respondent. 

A. I didn’t understand. 

Q. The Judge usually acts upon information received 
from the Solicitor? A. Oh no, not that. I would not say 
that. 

Q. When, Mr. Swain, does he act? 

Objection by Respondent. 

A. I imagine he acts upon information received from the 
Sheriff or from any reliable source. I don’t know whether 
the Judge would put. a suggestion of the Solicitor above 
one from the Sheriff or not, but as a rule he gets informa¬ 
tion that is satisfactory to himself. 

Q. That is right. A. As to where he gets it, he doesn’t 
put that into the record. He makes the order. 

364 Q. But he does get reliable information to act 
upon? What I am trying to show, that a Judge just 
doesn’t go down of his own motion and because the time 
for the suspension of judgment is about to run out, in or¬ 
der to get rid of the case, he doesn’t go out and of his own 
motion have the man brought into Court to see whether 
he should pass sentence on him? 

Objection by Respondent. 

A. I doubt if he does. I think he would have to have 
some reason for it. That is my guess about it. 

Re-Cross Examination 

By Mr. Williams 

Q. Mr. Swain, you know that Judge Zeb V. Nettles is a 
resident of this County? A. Yes, sir; a former Solicitor 
of this District. 

Q. And at the time the capias was issued, the Solicitor 
was Judge Robert M. Wells, who was former counsel for 
Mr. W. D. Pelley? A. Yes, sir. 

Q. The capias was issued under order of Judge Nettles 
in October, 1939? A. Yes, sir, that is correct, as I under¬ 
stand it. 
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Q. And a Judge will issue a capias of his own motion 
and you would not inquire into what information he had 
or his reasons for it? A. I have never asked a Judge 

365 why. I take it that it is a matter entirely up to the 
Judge. I would not question that. I would not feel 

it proper. The presumption is that the Judge certainly fol¬ 
lows the law. I would not question it. 

Q. I believe you said that you were Solicitor—prosecut¬ 
ing attorney—in this District for eight years? A. Well, 
part of eight years; seven and a half. But I am not an 
expert on criminal procedure. 

J. E. SWAIN. 

366 “Exhibit A” 

In the Superior Court 

February, 1935 Criminal Term. 

State op North Carolina, 

County of Buncombe. 

State 

vs. 

William Dudley Pelley 
and 

Robert C. Summerville 
Judgment 
No. 13 

For the purpose of judgment hereafter to be pronounced 
in the above entitled causes and the making of the record 
in the same, it appears that the trial of the matter above- 
entitled, consumed thirteen (13) full days and went over 
for final determination into the fourteenth day, the de¬ 
fendants, along with the two other companion defendants, 
having been charged in the bill of indictment containing 
16 counts, with certain violations under the statutes Nos. 
2059, etc., being the Capital Issues law of North Carolina, 
Chapter 149 Public Laws of 1927 and that at the conclu¬ 
sion of the evidence for the State, upon motion, thirteen 
of the original counts therein were dismissed and a ver- 
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diet of not guilty entered. That thereupon three counts 
were submitted to the jury, and in its verdict the jury 
returned a verdict of not guilty on another of the counts, 
leaving verdicts of guilty on two counts as against the 
two defendants Pelley and Summerville named above. 

The judgment of the court is as to both defendants, the 
judgment being individual, that the defendant Pelley be 
confined in State’s Prison at Raleigh, at hard labor, for 
a period of not less than one, nor more than two years. 

The foregoing sentence of imprisonment is suspended 
for a period of five years, on the following conditions: 

1. That the defendant Pelley pay a fine of One thou¬ 
sand ($1,000) dollars and the costs of the case, which bill 
of cost has been approved by the court as made up by 

the clerk, and which, under the authority of the 
367 court is to include the total amount ordinarily for 
which the bill is made up by the clerk, together 
with the exact amount which Buncombe County has here¬ 
tofore paid out for the expenses of the jury during the 
thirteen days and the expenses of the official court steno¬ 
grapher, it being the intent of the court to reimburse fully 
the county for each amount expended by it. 

2. That the defendant be and remain continuouslv of 

« 

good behavior. 

3. That he not publish and (or) distribute in the State 
of North Carolina any periodical, which has to do with, 
or contain in it, any statement relating to a stock sale 
transaction or any report of any corporation as to its fi¬ 
nancial value, or with the purpose of effecting a sale of 
stock in said corporation, without complying with the 
capital sales issues statute. Judgment of the court, is 
as to defendant Summerville, that he be confined in the 
State’s Prison at Raleigh at hard labor for a period of 
not less than one, nor more than two years. The fore¬ 
going judgment of imprisonment is suspended for a period 
of five years, on the following conditions: 

1. That the defendant be and remain continuously of good 
behavior. 

2. That he not publish and (or) distribute in the State 
of North Carolina any periodical, which has to do with, 
or contains in it, any statement relating to a stock sale 
transaction or any report of any corporation as to its 
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financial value with the purpose of effecting a sale of stock 
in said corporation without complying with the capital 
sales issue statute. 

3. It appearing to the court that the costs of the whole 
case having been assessed in the judgment heretofore en¬ 
tered against the defendant William Dudley Pelley, there 
is no cost adjudged against the defendant Summerville. 
On count No. 2 against the defendants Pelley and Summer¬ 
ville, prayer for judgment continued for five (5) years. 

WILSON WARLICK, 

Judge Presiding 

368 “Exhibit B'' 

Thursday, October 19th, 1939 
State 


vs. 

W. D. Peixey, 

Court orders capias to issue and defendant placed under 
$10,000.00 bond. 

ZEB V. NETTLES, 

Judge Presiding. 

369 ‘'Exhibit C” 

Buncombe County—In Superior Court. 

Capias. 

State 

against 

William D. Pelley 

State of North Carolina: 

To the Sheriff of Buncombe County—Greeting: 

We command you to take the body of William D. Pelley 
(if he be found in your county), and him safely keep so 
that you have him before the Judge of our Superior Court, 
at a Court to be held for the County of Buncombe, at the 
Court House in Asheville, N. C., on the 1 Monday after 
2 Monday in November 1939, then and there to answer 
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the charge of the State against William D. Policy on an 
indictment for Judgment upon conviction for felony. 
Issued the 19 day of October, 1939 

J. E. SWAIN, 

Clerk Superior Court , Bun¬ 
combe County . 

Per EDWARD G. ROBERTS 
Deputy Clerk. 

370 No. 

State 

vs. 

William D. Pelley 
Capias 

To November Term, 1939 


Fee . $ 

Mileage . $ 


$ . 

Received October 19, 1939 

Due search made and the defendant not to be found in 
Buncombe County or the State of North Carolina. 

L. E. BROWN, 

Sheriff 

Bv C. M. GILBERT, 

D. S. 

371 “Exhibit D” 

In the Superior Court 

February A.D. 1940 Term. 

North Carolina 

Buncombe County 

State 

vs. 

W. D. Pelley, et al, 

Order 

The undersigned Judge of the Superior Court finding 
as a fact that at the February, A.D., 1935 Term of the 
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Superior Court of Buncombe County, State of North Caro¬ 
lina, the defendant W. D. Pelley, was sentenced to be con¬ 
fined in the State’s Prison, at Raleigh, at hard labor, for 
a period of not less than one nor more than two years, 
and the said sentence of imprisonment was suspended for 
a period of five years on certain conditions, the said sen¬ 
tence having been entered and suspension made on one 
Count of a Bill of Indictment on which the said W. D. 
Pelley was convicted; and the court also finding as a fact 
that on another count of said Bill of Indictment prayer 
for judgment was continued at said February, A.D., 1935 
term of the Superior Court against the said defendant 
\V. D. Pelley for five years; and the Court further finding 
as a fact that at the October A. D. 1939 term of the Su¬ 
perior Court of Buncombe County, State of North 
Carolina, the undersigned Judge issued a capias for 
the arrest of the said W. D. Pelley to be brought before 
the Court for the purpose of imposing sentence upon 
the said \Y. D. Pelley within the said period of five 
years, and also for the purpose of determining whether 
his suspended sentence should be put in effect; and the 
Court further finding as a fact that diligent and earnest 
efforts have been made by the Sheriff of Buncombe 
County and the law enforcement officers throughout the 
State of North Carolina and other States of the United 
States of America to find the said W. D. Pelley, and 
that notices for the arrest of the said W. D. Pelley have 
been sent to the law enforcement officers of manv States 
of the United States of America; and the Court further 
finding as a fact that the said \V. D. Pellev cannot be found 
within the State of North Carolina and has been and now 
is a fugitive from justice outside of the jurisdiction of 
North Carolina and is now resisting extradition to 
372 this State, and that because of the flight of the said 
W. D. Pelley from the State of North Carolina and 
his becoming a fugitive from justice and concealing him¬ 
self from officers, and his resisting extradition to this State, 
all for the purpose of avoiding the capias heretofore is¬ 
sued, this Court cannot now bring the said W. D. Pelley 
before it; and the Court further finding that the ends of 
justice require that suspension of the sentence hereinbefore 
mentioned be continued for a period of five years longer 
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from this date, and also that the prayer for judgment on 
the other count in said bill of indictment against the said 
W. D. Pelley be continued for a period of five years from 
this date and that alias capias issue from time to time until 
defendant shall be apprehended and brought before this 
Court. 

It is, Therefore, Ordered and Adjudged that the sus¬ 
pension of sentence of said W. D. Pelley hereinbefore 
mentioned be continuted for a period of five years; and 
also that the prayer for judgment on said W. P. Pelley 
hereinbefore mentioned be continued for a period of five 
years; and that at any term of Court during said period 
of five years, judgment may be imposed on said W. D. 
Pelley, or suspended sentence may be put in effect, or both. 

ZEB V. NETTLES 
Judge Presiding over the 
Superior Courts of the. 
Nineteenth Judicial Dis¬ 
trict, State of North Caro¬ 
lina . 

373 “Exhibit E ” 

At the February term, 1935, W. D. Pelley was convicted 
in this court for two distinct felonies, one for violating 
the Blue Sky Laws, and the other for a crime Involving 
high moral turpitude, namely, that of making fraudulent 
representations. At that time information came to the at¬ 
tention of the court that Pelley was collecting sums of 
money from credulous people by playing upon their reli¬ 
gious, racial and social prejudices and fears. It was sug¬ 
gested even at that time that he was being paid for his 
propaganda by sinister foreign sources. He pleaded for 
mercy and promised to lead a decent life. 

Pellev was sentenced for one to two vears in the State 
• • 

Prison on one of these convictions, but on account of these 
assurances, Judge Warlick, a humane and just Judge, sus¬ 
pended the prison sentence for five years upon payment of 
a fine of $1,000.00 and costs and upon condition that the de¬ 
fendant “Be and remain continuously on good behavior.” 

On the conviction for fraudulent representations prayer 
for judgment was continued for five years. 
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Since these convictions, this court has been informed 
Pellev lias not only broken the promises which he made 
to the court, but has engaged in practices and propaganda 
which deserve the severe condemnation of all good Ameri¬ 
can citizens. He has continued to pray upon and collect 
money from credulous neurotic people to his own enrich¬ 
ment by appealing to their basest religious, racial and so¬ 
cial prejudices. He has attempted to reap financial profit 
by engaging in every possible form of un-American activi¬ 
ties. He has levelled disgusting epithets against the office 
of the President of the United States. He has consorted 
with known enemies of American institutions. There are 
many reasons to believe that he is being paid from foreign 
and un-American sources. He is now said to be conducting 
his nefarious practices from some secret hiding place; 

made afraid by his knowledge of his own wicked 
274 misdeeds, to face in public his fellow American 
citizens. 

Here is a man enjoying the protection of our laws. He 
has deliberately violated our laws against crime. He is 
a felon. Such conduct on his part would in the country he 
professes to ape, admire, love and respect, forfeit his life. 
He deals in accusations, loud boastings, preens his feathers 
like a peacock and struts upon the stage of life, falsifying 
facts and hurling accusations. In his desperation to gain 
attention and occupy the spotlight, he has even accused our 
Great President of high crimes. He professes to be a 
friend of the American people and at the same time advo¬ 
cates class, racial and religious hatred. 

It is not those from without that we must watch, but 
those so-called saviors of mankind who are preaching a 
doctrine deadly to American institutions. This defendant 
who has been moving in our midst seeking to further the 
cause of Nazism with himself as the Dictator, seeking to 
destroy justice and liberty and abolish all laws, living 
under the very protection of that law, he is seeking to over¬ 
throw’ and trying to undermine our system of government. 
Such a man cannot deserve the blessings of a government 
like ours. He is a menace to our society. Gratitude is one 
of the most beautiful attributes of human character. This 
man “smites” the hand that feeds him and has the unenvi¬ 
able record and distinction of being a contemptible ingrate. 
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We do not have to defend this system of government of 
ours from such an individual. For three weeks I sat here 
in this very courtroom and helped unravel a course of 
crooked dealing, thievery and stealing sufficient to damn j 
any man, much less this contemptible seeker after notori¬ 
ety, W. D. Pellev, so-called and self-styled leader of the | 
Silver Shirts,—convicted felon—not now even a citizen. A 
Buncombe County jury says he is not, yet he would be our 
Dictator and would tell our country what to do. 

375 We have diffused in this great land of ours well¬ 
being among the whole population to an extent with¬ 
out parallel in any other country in the world. We have 
furthered peace-keeping, peace-loving among our peoples; ! 
we have set a splendid example of the broadest religious j 
toleration and freedom, and we have welcomed newcomers j 
from all parts of the earth and have proved that they are 
fit for political freedom. These are some of the practical | 
things we have accomplished. They are the triumphs of 
reason enterprise, courage, faith and justice over passion, j 
selfishness, inertness, timidity and distrust. 

In these days of trouble and of daily national emergen¬ 
cies, there is a comfort in the memory of Washington, Jef¬ 
ferson, Jackson, Lincoln, Wilson, and hundreds of other 
great Americans who gave their lives that our country 
might live. The zeal of justice, of learning and humanity 
lies deep in the American heart. Whenever a man tries to 
tear down the institutions of this great Democracy by bor- j 
ing from within, then I say that we should be on our guard j 
and get to work. It is well to be a gentleman and a scholar, ; 
but after all it is better to be a man ready to do a man’s 
work. 

We have a man’s work to do in making democracv work 
here in this nation of ours; to preserve its institutions, its 
freedom, its Christianity, is men’s work. We must preserve 
and obey our laws. We must enforce our laws. We must 
be tolerant. We must be religious. We must do our utmost 
to carry on where our fathers and mothers left off in order 
to hand down to our children a better country, a better 
citizenship,—but eternal vigilance is the price of liberty. 

W. D. Pelley has set up in our midst a printing press 
and is sending out to the country at large, messages devoted 
to bigotry, class and racial hatred, religious intoler- 
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376 ance, with the end in view of overthrowing our 
government. He owes a debt to society for his 

criminal conduct, having been heretofore convicted of two 
felonies in this country. 

I direct you, Mr. Clerk, to issue a capias for the arrest 
of this man and have him brought before this court, Mr. 
Sheriff, to be dealt with under the law and justice. Mr. 
Sheriff, I hope that you will make every effort to appre¬ 
hend this man and bring him before this court in order that 
he may make a bond in the sum of $10,000 dollars for his 
appearance before Judge Rousseau at the November term 
of this court. 

Mr. Solicitor, I would not want to embarrass you at all 
in this matter and on account of your connection with the 
case with your permission I will request Mr. R. R. Wil¬ 
liams and Mr. Thomas J. Harkins to present the matter 
whenever he is brought before the court. 

377 In the Superior Court 

State Of North Carolina 
County of Buncombe 

I, J. E. Swain, Clerk of the Superior Court of Buncombe 
County, State of North Carolina, do hereby certify that 
the foregoing Judgment in the case of “State Vs. W. D. 
Pelley”, Order of Court to issue Capias, Capias, Order 
Extending Suspended Sentence, are true and perfect 
copies as appears of record and on file in this office. I 
further certify that the attached paper writing, marked 
“Exhibit E”, appears in the file of this office. I further 
certify that after an inspection of the records of my office 
I am unable to find any order directing the Sheriff to seize 
property of the defendant or any return of the Sheriff to 
such order. 

In Witness Whereof, I have hereunto set my hand and 
affixed the seal of said Court this the 29th day of March, 
A.D., 1940. 

J. E. SWAIN 

(seal) Cleric Superior Court . Bun¬ 

combe County, North 
Carolina. 
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378 Mr. J. Y. Jordan, Jr., a witness on behalf of the 
Petitioner, being first duly sworn, testified as fol¬ 
lows: 

Direct Examination 

i 

By Mr. Ford 

Q. Mr. Jordan, you are a practicing attorney here? A. 
Yes, sir. 

Q. Were you in 1935? A. Yes, sir. 

Q. You represented a co-defendant by the name of Kel- | 
logg? A. No. I represented two defendants: Mr. Kellogg 
and Mr. Hardwick. 

Q. You did represent Kellogg? A. Yes, sir. 

Q. I believe the Court, ordered a judgment of nonsuit as 
to both of them? A. No, sir, the jury acquitted both of my 
clients. 

Q. Now, Mr. Jordan, do you know anything about the 
facts in regard to the trial of Pelley and Summerville? A. 
Yes, sir, I participated in conferences prior to the trial 
with counsel for Mr. Pelley and I participated in confer¬ 
ences when all defendants were present and all counsel 
were present. 

Q. Now, after the trial of the case before Judge Warlick, 
and the jury convicted Pelley and Summerville on 

379 two counts in the bill of indictment—two out of six¬ 
teen—were you present or did you talk with anyone 

with respect to the terms of the judgment in that matter? 

Objection by Kespondent. 

A. I don’t have any recollection of that. I was present 
when sentence was pronounced. Mv recollection is that the 
case required a little over two weeks to try and that the 
case went to the jury late in the aftemon, and we went to 
supper and came back, and I believe the jury came in about 
nine-thirty or ten o’clock that night. 

Q. And the motion for judgment -was held open until 
next morning or the morning following? 

Objection by Respondent. 

A. That is my recollection. 

Q. Now, what did you understand was the intention of 
Judge Warlick with respect to suspending the sentence and 
adjudging a fine in the matter? 

Objection by Respondent. 
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A. Well, which count in the bill are you referring to? 

Q. Both counts; the two that the jury convicted him on. 

Objection by Respondent. 

A. Mr. Ford, that is rather a difficult question for me to 
answer. I can only tell you what I heard said in the Court¬ 
room and my impression at the time. 

Q. That is what I want you to state. 

380 Objection by Respondent. 

A. My recollection is that on the first count Mr. Pelley 
was given a sentence in the penitentiary, but that sen¬ 
tence was suspended upon condition that he pay a line of 
a thousand dollars and costs, and that judgment on the 
second count was suspended. 

Q. For how long? A. Five years. 

Q. Now, Mr. Jordan, you have had considerable experi¬ 
ence both in the State and Federal Courts in matters of 
that kind where the judgment is suspended. Do you know, 
legally or otherwise, the purpose of suspending sentence? 

Objection by Respondent. 

A. I don’t believe I can answer that question as broad 
as that, Mr. Ford. 

Q. Well, do you know whether or not suspending a sen¬ 
tence means that at the end of that time, or prior to the 
end of that time, that the Judge issues a subpoena and 
notifies the defendant to appear and be sentenced on that 
suspended sentence before it expires, or whether if he 
leads a life as contemplated and doesn’t violate the law, 
and there is no evidence of it, that it is just simply sus¬ 
pended for his benefit to make him a better citizen, and 
unless he violates the terms of that suspension that he is 
not to appear in Court any more after five years, 

381 or not under ban of suspended sentence after five 
years has expired? 

Objection by Respondent. 

A. Mr. Ford, at the time that this sentence was pro¬ 
nounced in 1935, the State of North Carolina did not at 
that time have what is now known as our system of pro¬ 
bation. 
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Q. I understand that. A. We did not have a State pro-j 
bation law; and at that time in my experience in the crimi-j 
nal courts—I have had a great many clients sentenced in- 
similar manner where there would be more than one count 
in the bill. They would be sentenced on the one count, and | 
the second count, or third, if there were more than two, j 
would be suspended in view of the punishment inflicted on; 
count No. 1. I have had that happen frequently, more often j 
in Federal Court than State Court. I do know the Federal | 
practice now in matters of revocation of probationary sen- j 
tenee because I have appeared in a great many of them, and j 
where a defendant in the Federal Court is sentenced on I 
one count, and on another count is placed on probation for j 
a certain period of time, predicated upon good behaviour i 
that sentence is not, or that condition is not invoked except 
in conformity with the Federal law, which means that an j 
affidavit must be filed with the Court to the effect that the j 
probationer has violated the terms of his probation, and j 
capias is then issued and he is then apprehended and a i 
hearing is held before the District Judge. 

382 Q. Now, I will ask you, Mr. Jordan, if a suspen¬ 
sion on the second count—before they had the pro¬ 
bation system in North Carolina—if the sentence is given, j 
or fine given, on payment of fine, judgment entered on pay- | 
ment of fine and costs, and judgment suspended for five j 
years or during good behaviour, if that isn’t construed, i 
even now, and was at the time, construed as punishment j 
under the first count, and unless the defendant breached j 
the criminal law of the State of North Carolina during i 
that five years, that at the end of five years the Court had ! 
lost jurisdiction and couldn’t go back and sentence him to ' 
the penitentiary, or do away with the suspension of sen- | 
tence, if he had been a man of good behaviour during that j 
time? 

Objection by Respondent. 

A. The only way I can answer your question would be to i 
give my legal opinion. 

Q. What is the general rule that was followed up to that j 
time and since that time? 
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Objection by Respondent. 

A. Well, it has always been my understanding of the 
law that when a prayer for judgment was continued for a 
specified length of time—and my recollection is the State 
of North Carolina says you can’t continue it for a period 
of more than five years, that when such sentence is im¬ 
posed, that unless the defendant during the life of 

383 that period, violates the terms of it, it expires by its 
own limitations. 

Respondent moves to strick the answer. 

A. (Continued) That is my opinion as to the law. I know 
I have represented a great many defendants in criminal 
cases where sentences such as that were imposed, and I 
always advised them that was my understanding of the 
law, and if they behaved themselves during that period of 
time, then when it expired, they were free from the Court. 

Objection by Respondent and motion to strike. 

Q. I ask you if that hasn’t been the practice in the Su¬ 
perior Courts here since you have been at the bar— 

Objection by Respondent. 

Q. (Continued) in the case of suspended sentences? 

Objection by Respondent. 

A. I would have to answer it this way: my experience in 
the Criminal Courts of the Nineteenth Judicial District 
has been that if the defendant, during the period of the sus¬ 
pension of the sentence, or during the period of the con¬ 
tinuance of the prayer for judgment, did not violate the 
terms of the judgment, that it expired with its own limi¬ 
tations. 

Respondent moves that the answer be stricken. 

A. (Continued) I want to make this statement: I have 
not examined the Supreme Court decisions of North Caro¬ 
lina on this particular point because I have never 

384 had the case to arise before, but I am simply giv¬ 
ing what is my opinion of the law. I may be right. 

I may be wrong. 

Q. You never had the matter questioned before? 
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Objection by Respondent. 

A. No, sir; never heard the question raised. My recol¬ 
lection is that I have never read any case in our North 
Carolina Supreme Court on this particular set of facts. 
I don’t say that there isn’t such a case, but I have no recol¬ 
lection of ever reading one. 

Q. You do know that Mr. li. R. Williams and Mr. T. J. 
Harkins appeared in that case as assisting the Solicitor 
as prosecuting attorneys, don’t you? A. Yes, sir. 

Cross-Examination 

By Mr. Williams 

Q. Mr. Jordan, you would not think of putting up your 
recollection five years ago of the terms of the judgment 
against the judgment itself, would you? A. Absolutely 
not. I am only relying on my recollection; and, of course, 
when the judgment was pronounced against Mr. Pelley 
and Mr. Summerville, I was not particularly concerned 
or interested in it, because the jury had acquitted my two 
defendants, and I simply came down there because we had 
all been in the case together and I wanted to see the 
385 final wind up of it. 

Q. Mr. Jordan, just as an illustration of how we 
will forget, you will be surprised to know* that the Judge 
nonsuited the case against both Kellogg and Hardwick. 
A. I thought I had to go to the jury. I thought I made a 
jury speech. 

Q. Do you put up your recollection against the record? 
A. No, sir. If I w*as successful in getting a nonsuit, I did 
better than my present recollection. 

Q. And w*hen you spoke of judgment having been sus¬ 
pended on the second count, you didn’t mean to contradict 
the record that prayer for judgment w*as continued on the 
second count? A. No, sir, my recollection is he w*as sen¬ 
tenced on the first count and that w*as suspended upon pay¬ 
ment of a thousand dollars and costs, and that he contin¬ 
ued prayer for judgment on the second count for five 
years. 

Q. You would not also put up your recollection against 
the judgment that there were other conditions on the first 
count in addition to paying a fine and the costs, such as 
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good behaviour? A. Yes, sir, 1 recall that one of the con¬ 
ditions on the first count was that Mr. Pellev and Mr. 
Summerville both should be of good behaviour, and sec¬ 
ondly that neither of them in North Carolina should try 
to sell any stock or print any advertisements soliciting 
the sale of stock. 

386 Q. That was on the first count? A. That was on 
the first count, yes, sir. 

Q. Mr. Policy and his counsel were in Court at the time? 
A. Yes, sir. 

Q. When judgment was pronounced? A. Yes, sir. 

Q. And, of course, you would be governed by the deci¬ 
sions of North Carolina as to the rule of procedure in those 
cases of suspended sentence and prayer for judgment con¬ 
tinued? A. Yes, sir. My understanding is there is a legal 
distinction between suspension of sentence and continuing 
of prayer for judgment; that there is a distinction between 
those two types of sentence. 

(Witness examines paper.) 

The Court granted a motion for nonsuit as to the defen¬ 
dant Hardwick, and the jury acquitted the defendant Kel- 

1 A 0*0* 

Re-Direct Examination 


By Mr. Ford 

Q. Mr. Jordan, I will ask you to read this copy of the 
judgment here and state whether or not this isn’t what you 
stated in your deposition relative to the suspension of the 
judgment. Judgment was not continued. It was suspended. 

Objection by Respondent for the reason that both the 
statement and the paper are in the record and speak 
387 for themselves; and an unidentified paper of some 
kind is handed to the witness without any evidence 
as to its correctness or source. 


No answer. 


J. Y. JORDAN, JR. 


388 Mr. T. J. Harkins, a witness on behalf of the Peti¬ 
tioner, being first duly sworn, testified as follows: 
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Direct Examination 
By Mr. Ford 

Q. Mr. Harkins, I believe you appeared for the State in 
the case of State v. W. D. Pelley and others, tried in the 
Superior Court of Buncombe County at February Term, 
1935? A. Yes, sir. 

Q. I believe that before we went into trial of the case, you 
recall that we asked counsel appearing with the Solicitor 
to disclose the source of their employment, or who employed 
them to appear in the case, on the ground that the accused 
had a Constitutional right to know who his prosecutors 
were? A. T recall that question being raised at some time 
during the trial. 

Q. And you recall that you and Mr. Williams both refused 
to give the name of your employer other than the State of 
North Carolina? A. No, I don’t recall that. 

Q. You do recall that you did not give the information as 
to who you represented? A. I recall that the matter was 
brought up in Court and that after some considerable dis¬ 
cussion the Court was satisfied and ordered the trial to pro¬ 
ceed. 

389 Q. I ask if you don’t recall that you held up a piece 
of paper and said that you had authority from the 
Attorney General, or someone in charge of prosecution of 
those matters, and that you were appearing under that au¬ 
thority? 

Objection by "Respondent. 

Q. Under the authority of the Attorney General of this 
State? 

Objection by Respondent. 

Q. Under the authority of the Commission under that law? 

Objection by Respondent. 

% 

A. I don’t recall any such circumstances, Mr. Ford. 

Q. You do recall that you did not furnish us, as we re¬ 
quested, the name or names of the parties who employed 
you? 

Objection by Respondent. 

A. I don’t recall any such circumstances. 
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Q. Well, were you employed by the Attorney General of 
North Carolina, or anyone who had authority connected 
with the State of North Carolina, to appear as prosecuting 
attorney in that case? 

Objection by Respondent. 

A. My recollection, Mr. Ford, is that the Securities Com¬ 
mission or the Corporation Commission of North Carolina 
requested and authorized the appearance of both Mr. Wil¬ 
liams and myself, and that that was done upon the solicita¬ 
tion of the Solicitor of this District. 

Q. Now, do you recall, Mr. Harkins, who paid your 

390 fees in that matter? 

Objection by Respondent. 

A. That is a matter that does not concern this hearing 
whatsoever. 

Q. Well, now, of course, that may be questionable, but do 
you object to answering? A. And I decline to answer be¬ 
cause I don’t think it is pertinent to the issue in this case. 

Q. I don’t want to be castigated— A. I don’t think it is 
pertinent to this inquiry or would be helpful to any Court 
in determining whether or not there is a properly authen¬ 
ticated copy of this record before the Court in Washington 
upon the habeas corpus hearing. I am willing to answer 
any question within my knowledge concerning the record 
of this proceeding. Beyond that, I don’t think it is your 
prerogative or the prerogative of any Court to inquire. I 
would state, however, that I expect or hope to be present 
At. the trial of this case before the District Judge of the 
United States Court of the District of Columbia. 

Q. You state in your deposition that you don’t think any 
evidence that might be brought out on this line of examina¬ 
tion would be of any assistance to the Court hearing the 
habeas corpus proceeding in rendering a just verdict in this 
matter because that it might go into something as the 

391 starter of this proceeding against Pellev? 

Objection by Respondent. 

A. I think Mr. Ford, if you ask my opinion as a matter of 
law, it is within the prerogative of the Court of the Dis¬ 
trict of Columbia in this habeas corpus proceeding to de- 
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termine these questions: first, whether or not the defen¬ 
dant—that is, the identity of the defendant; whether or not 
the record before the Court is duly authenticated and ap¬ 
pears to be properly certified and authenticated record of 
the proceedings in the case, and whether or not Mr. Pelley 
is now a fugitive from justice. Beyond that, I decline to 
answer. 

Petitioner moves that the answer be stricken. 

Q. By your declination to answer do you take the position 
whether it is just or right at all that the justness or right¬ 
ness of the contention of Pelley in his habeas corpus pro¬ 
ceeding ought to be kept from the Court if the knowledge 
that you have of the questions that may have been asked in 
this deposition might aid the Court in ascertaining the true 
facts in the case, in passing upon his right to resist extra¬ 
dition to the State of North Carolina? 

Objection by Respondent. 

A. I make the same answer, and I may state here that I 
think that you are exceeding all propriety— 

Q. 1 am not asking vou for anv condemnation of 
.'192 myself. A. (Continued) Exceeding all propriety in 
undertaking in this suit, as you did in the former suit, 
to trv to draw across the trail a red herring or to create a 
bugaboo at which vou might strike. 

O w O 

Q. I have never tried to bring out anything except the 
facts in this case, have I, Mr. Harkins, in any of them? A. 
T have given mv answer. 

Q. Then you don’t propose to give any further answer 
relative to your employment in this matter? 

Objection by Respondent. 

A. 1 have given you my answer, Mr. Ford. And I may 
state further in connection with that, that if there was any 
objection or any exception to anything that transpired in 
the original trial of Mr. Pelley in the Court, it was in that 
case and not this case that it should have been raised; that 
you are undertaking here to collaterally attack a judgment 
with which Mr. Pelley was entirely satisfied at the time it 
was rendered. 

Q. I never knew any man entirely satisfied to pay a thou¬ 
sand dollar fine and be sentenced to the penitentiary, as you 
contend, for one or two years. A. I don’t contend a thing 
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in the world about his personal status. I was appointed 
counsel in this case by Judge Nettles without my knowledge 
or approval or any intimation whatsoever that I was to be 
appointed. As a matter of fact, I was out of the 

393 city at the time and didn't learn of it until T returned 
to town. 

Q. But you did appear? A. At the present time it is a 
matter of utter indifference to me and a matter entirely 
within the breast of the Court whether he discharges Mr. 
Pellev when Mr. Pellev ultimately gets before him and he 
calls the case, or whether, in his judgment and discretion 
and conscience, he thinks Mr. Pellev ought to be punished to 
a greater extent than he was punished. I have no right to 
presume upon the conscience, intelligence or purposes or ob¬ 
jects of the Court. 

Q. Mr. Harkins, before Judge Nettles issued his capias 
in this matter, did you have anything to do with this present 
matter? 

Objection by Respondent. 

A. Not a thing in the world. 

Q. Now, Mr. TIarkins, of course you accepted the employ¬ 
ment after this capias was issued—subpoena capias? A. I 
have not seen Judge Nettles— 

Q. I didn’t ask you that. A. What do you mean by “ac¬ 
cept employment”? 

Q. Accept employment in this ease. A. I went along with 
Mr. Williams, my associate appointed at the same 

394 time, in the performance of what I conceived to be my 
public duty. When a Judge of the Superior Court 

appoints me to function, then I try to function. 

Q. You accepted employment in this case? 

Objection by Respondent. 

A. I don’t know what you mean. 

Q. You appeared before the Judge of the District of Co¬ 
lumbia? A. Yes, sir. 

Q. And you asked for a dismissal, or for extradition to 
be honored there and the defendant be sent back here? A. 
That is what I was appointed for. 

Q. You accepted service? 
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Objection by Respondent. 

No answer. 

Q. Did you know at the time that you were appointed by 
Judge Nettles that Pelley was going to fight extradition? 
A. I didn’t know a thing in the world about it. I hadn’t 
given the Pelley case one thought since it was tried five 
years ago, and I was surprised to know that I had been ap¬ 
pointed when I found upon my return to Asheville that the 
Judge had issued a capias and had appointed me. 

Q. And of course since the Judge appointed you, you 
thought it was your duty to the Court and to the public to 
do what you could in the matter? A. I think you would 
have felt the same way in the matter. 

Q. I think so, too. A. Then whv question mv con- 

395 duct ? 

Q. I am not questioning your conduct. It is not up 
to me. I never question anybody’s conduct. I just wanted 
it to go before the Court up there. A. In other words, you 
wanted the Court to know I had done my duty. 

Q. I wanted the Court to know you were employed in the 
former case and in this one. A. You stated I was employed. 

Q. You admit it? A. Certainly. We represented the State 
in the former matter. 

Q. I think the Court is entitled to know. A. How can that 
affect the validity? 

Q. That isn’t up to me. A. Mr. Ford, I don’t want to 
argue these questions with you. If you have got any ques¬ 
tions to ask me pertinent to this record, I will be glad to 
answer them. If I don’t know the answer or if I think them 
impertinent or not pertinent to this inquiry, I will decline 
to answer. 

Q. Did you ever consult one George Anderson prior to 
going into the Pelley ease down here? 

Objection by Respondent. 

Q. In 1935? A. T don’t know. 

Q. Did you ever consult the lady who came here 

396 from Chicago or somewhere up there in the North¬ 
west, voluntarilv came here to testifv as a witness 

for Mr. Pelley in that lawsuit down there? 
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Objection by Respondent. 

A. I don’t recall. 

Q. Do you know whether Mr. Williams ever consulted her 
or not? A. Not that I know of, and not that 1 know of did 
1 consult her. You say a witness for Mr. Pellev? 

Q. Yes. A. I would not be consulting her. 

Q. I ask you again if you don’t know that Mr. Williams 
made a statement to the Court down there that he was going 
to consult a witness from up there, and when we ascertained 
who it was we told him she was under subpoena for the 
defendant and he would consult her at his own peril, and 
then he had a subpoena issued for her and did consult her? 
A. I don’t know of any such circumstances; and if you are 
attempting to impute improper— 

Q. I am not attempting— A. What is the object of your 
question? 

Q. To bring out the facts. I wanted to show that vou 
didn’t put her on the stand. A. Then you are attacking 
the validity of the original trial? 

Q. No, sir, I am not attacking anything. I just want to 
get what you know about it. Did you represent the 
397 plaintiff in a suit for the appointment of a receiver¬ 
ship against the Galahad Press? 

Objection by Respondent. 

Q. And some other concern out there? A. I don’t recall. 
1 don’t think I did. 

Q. I ask you if you don’t recall appearing in the Bank¬ 
ruptcy Court— 

Objection by Respondent. 


(,). After Bankruptcy proceedings were filed? A. It seems 
to me I have a faint recollection of being in the Bankruptcy 
Court, but whether I appeared there as counsel, I don’t re¬ 
call. 


Q. T ask you if you didn’t appear at a number of hearings 
before George Craig as Referee in Bankruptcy at his office 
just off the Square? A. I regard it as utterly immaterial, 
Out I can’t answer the question. 

Q. You don’t recall? A. No, sir. 

O. But if the record shows that you did appear as counsel, 
it speaks the truth ? 
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Objection by Respondent. 

A. Probably so. 

Q. Have you ever conferred with Congressman Kramer 
on the Committee of MacConnick and Dickstein, who ex¬ 
amined Pelley and Pelley’s employees at the Galahad 
.*>98 Press here in 1934—the latter part of 1934? 

Objection by Respondent. 

A. Mr. Ford, 1 think that is utterly incompetent and im¬ 
material— 

( c ). I just asked if you ever appeared? A. If I ever ap- 
pea red ? 

Q. Yes: before Mr. Dickstein. You knew when he was 
here? A. No, I never saw Mr. Dickstein in my life and don’t 
know who he is. 

Q. You didn’t appear in the case? A. No. 

Q. And, of course, Mr. Harkins, you never was employed 
by the MacCormick-Dickstein Committee as counsel in any 
of those matters against Pelley, were yon—if you never met 
him? A. No, sir. 

Q. Now, Mr. Harkins, do you still refuse to answer the 

question as to who paid your attorney’s fees in the matter 

wherein Pellev was charged with violation of the Blue Skv 
» • 

laws and was convicted? 

Objection by Respondent. 

A. I do. 

Q. Have you received any compensation in this matter? 

Objection by Respondent. 

A. Mr. Ford, that is a matter that is beyond all 
399 bounds of reason. 

Q. AYell, that is what you say. A. And it is a mat¬ 
ter that you thrashed out to the utmost at the trial of this 
case, and personally I don't think¬ 
er I ask you this question: if you have received any com¬ 
pensation in this present case? T have passed over the 
other. A. T have answered that question. 

Q. I didn’t get it. A. I decline to answer it because T 
don’t think it is a proper question for the purpose of these 
depositions, and, without being too impertinent, I wish to 
say I don't think it is any of your business. 
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(Off the record) 

Q. Mr. Harkins, have you ever discussed this matter with 
Mr. Kartus? A. Who is Mr. Kartus? 

Q. You know, the young man that was attending the trial 
of Pelley here, and in the bankruptcy matter. A. Alvin 
Kartus? 

Q. Alvin Kartus. A. The young lawyer? 

Q. Yes, sir. A. Mr. Ford, I can’t say. Practically every 
lawyer in Asheville, and there are about two hundred 

400 of them, has had something to say about this Pelley 
case to me at different times, and whether I ever sat 

down and discussed it with Mr. Kartus or any other person, 
I can’t say. As a matter of fact, I think it is not pertinent 
to the issue. 

Q. That is perfectly all right. A. Well, I decline to an¬ 
swer further than I have answered it. 

Q. I respect your opinion about it, but I want to get it in 
the record. A. I decline to answer further than I have an¬ 
swered it. 

Q. State whether or not you know of your own knowledge 
that Mr. Kartus has taken a great deal of interest in this 
matter, not only of the trial of the bankruptcy matter, and 
the trial of Pelley down there, and Summerville and Kel¬ 
logg and Hardwick, and also in having issued a subpoena 
and order directing the Sheriff of Bucombe County to go 
out there and seize all records, etc. of the Liberation? 

Objection by Respondent. 

A. Mr. Ford, I know absolutely nothing about it. I wasn’t 
here when that happened and have never seen any of the 
records, myself, and know’ absolutely nothing about it. 

Q. Well, of course, you didn’t examine any of those rec¬ 
ords while they vrere in the Sheriff’s possession? A. No. 
Cross-Examination by Mr. Williams 

401 Q. Mr. Harkins, was Mr. Pelley in Court at the time 
that the judgment contained in the authenticated rec¬ 
ord w’as rendered? A. Mr. Pelley was present with his 
counsel, Mr. .Joseph Ford and Honorable R. H. McNeil, of 
Washington, I believe. 

Q. Mr. Harkins, state whether or not there was any ob¬ 
jection made bv Mr. Pelley to that judgment at the time? 

Mr. Ford: We ask Mr. Harkins only to stand on the rec¬ 
ord, as lie lias required us to do. 



WILLIAM D. PELLEY VS. JOHN B. COLPOYS. 


277 


Mr. Harkins: In the light of that statement: you have 
asked me no questions at all about the record in this case. 
Mr. Ford: You said you were standing on the record. 
Mr. Harkins: Every question you have asked me has been 
extraneous to the record and extraneous to the issue in this 
case. 

Mr. Ford: And vou relv on the record? 

Mr. Harkins: My answers are in the deposition. 

Mr. Ford: Now, I have no objection except what is fair 

for one is fair for the other. 

Mr. Harkins: 1 think it is utterlv immaterial to this 

* 

hearing, but I will state that both Mr. Pellev and his coun¬ 
sel seemed very greatly pleased and satisfied with the dis¬ 
position the Court made of the case. 

Petitioner moves to strike the answer. 

402 Mr. Ford: It is not a question of what it “seemed.” 
If he says “very well pleased,” that would be all 

right, but I don’t want it to go in there that it “seemed.” 
If lie puts in there that we were very well pleased with it, 
that is perfectly all right. Just cut the word “seemed” 
out. Otherwise, I move to strike it out. 

Mr. Anderson: I move to strike out the answer as calling 
for a conclusion of the witness. 

Respondent consents to the striking out of the answer be¬ 
cause it is immaterial: the question and answer. 

THOS J HARKINS 

403 Judge Robert M. Wells, a witness on behalf of the 
Petitioner, being first duly sworn, testified as fol¬ 
lows : 

Direct Examination 
By Mr. Ford 

Q. Your name is Judge Robert M. Wells? A. Robert M. 
Wells is my name. 

Q. Mr. Wells, you were a practicing lawyer, I believe, in 
1935 here in Asheville? A. I was. 

Q. You were one of counsel for W. D. Pelley— A. I was. 
Q. And Robert Summerville in the trial of that case? A. 
That is correct. 

Q. Do you recall the circumstances under which trial was 
carried on and before whom it was tried? A. My recollec- 
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tioii, Judge Warlick was the presiding Judge holding Court 
in this District. 

Q. Do you recall the names of the attorneys who repre¬ 
sented the State, or prosecution, in that matter? A. That 
was Judge Nettles, who was then Solicitor, and Captain 
Williams and Mr. Harkins, I think. 

Q. Now, Mr. Wells, do you recall when Judge Nettles’ 
term as Solicitor expired? A. I think Zeb resigned as So¬ 
licitor the last of November, 1938. I think that is 

404 right. 

Q. He was elected Judge of the Nineteenth Judicial 
District at the election in November, 1938, was he not? A. 
I think that is correct. 

Q. And I believe you were elected Solicitor of the Nine¬ 
teenth Judicial District at the same election? A. That is 
true. When Mr. Nettles resigned lie lacked about thirty 
days, I think, of his term expiring, and he resigned and the 
Governor appointed me for the unexpired portion of Mr. 
Nettles’ term. 

Q. Judge, do you recall any conversation that you and 
Mr. McNeil had with Judge Warlick before the judgment 
was signed and sentence was passed by him on Mr. Pelley 
and Mr. Summerville at the conclusion of that trial? 

Objection by Despondent as incompetent and immaterial. 

A. I have some recollection of a conversation with Judge 
Warlick, the details of which 1 don’t know whether I can 
give very accuratelv or not. 

Q. You do recall that he was convicted on two counts, one 
count, I believe, for publishing notice of the sale of stock of 
a corporation, and another count of offering for sale? 

Objection by Respondent. 

A. That is my recollection of the verdict. 

405 Objection by Respondent and motion to strike the 
answer for the reason that the record itself speaks 

for the facts in the case. 

Q. Judge, how long have you been practicing law? A. A 
little over forty years. 

Q. What legal positions have you held during that time ? 
T mean public positions as prosecutor, Judge or otherwise. 
A. Back yonder when T was a boy I filled the unexpired term 
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of a man by the name of Ferguson in this Judicial District | 
as Solicitor, and following that I filled the unexpired term 
of Congressman Gudger when he went to Congress from j 
this District. I don’t remember the months. Perhaps the j 
last was about two years. Do you want me to tell all the 
little details? 

Q. No— A. Since that time—after that, I was elected 
Countv and Juvenile Judge in this Countv and in the City 
of Asheville. I think it was six years I held. Then follow¬ 
ing that I was elected Solicitor of this District and held 
that position, I think, four years. Following that I was 
elected to the Mayor’s office in the City of Asheville, two 
terms; and, just as I said a while ago, I was elected then 
Solicitor of this District for four years, in November, 1938, j 
I reckon it w r as. 

406 Q. I believe you served a term or two terms as ! 
Judge of the Police Court in the City of Asheville? j 

A. That was the thing I referred to a while ago; the Police ! 
Court and the County Juvenile Court were then combined, j 

Q. Six years? A. Six years, I think it was. 

Q. During the time you served as Solicitor and Judge, 
state whether or not you had much experience in suspend¬ 
ing judgments? 

Objection by Respondent as immaterial and incompe¬ 
tent. 

A. I don’t know whether you would call it experience or 
not, but I did a lot of that. 

Q. Well, Judge, are you familiar with the practice in 
North Carolina with respect to suspended judgments, and 
do you know of your own knowledge where a judgment is 
suspended for a term of years that, on good behavior, that 
that is considered by the profession and by the Judges as I 
being automatically—the suspension automatically ceases i 
unless the defendant breaches some condition of the judg¬ 
ment or is charged and convicted of a criminal offense after 
the suspension of the judgment, before he is called in to i 
answer or to be sentenced under the original suspended | 
judgment? j 

407 Objection by Respondent for the reason that it is 
incompetent and immaterial and for the further rea¬ 
son that it calls for an opinion as to what the law is. 

I 

i 

I 
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A. I have always understood, or it is the custom, rather, 
that if a judgment is suspended upon conditions of good 
behavior, that it followed that the parolee had to breach 
the terms of the judgment, suspended judgment, and he 
would not be called back to answer any charge, or dis¬ 
charge, unless he breached some of the terms of it. I think 
that is what I would regard as the law and the custom. 
However, there is a difference; our State has been holding 
here lately from the Attorney General’s office that if a man 
violates the terms of his good behavior and he is out on 
suspended sentence, that upon motion of the Attorney Gen¬ 
eral of North Carolina, or the Solicitor of the District in 
which the defendant was convicted, the capias would issue 
and the sentence put into effect. I don’t think that is so 
all the time; but I think that covers most of the instances 
of which I have any knowledge. 

Respondent moves that the answer be stricken. 

Q. I will ask you, Judge, if it isn’t a fact that that is a 
condition that exists today under the authority of the Pa¬ 
role Commissioner that was passed in 1937, which gives the 
Courts a right with respect to a person who is under pa¬ 
role, and does not apply to those cases in which the 
408 original judgment is suspended upon the payment 
of cost, or fine and cost, and during good behaviour 
for a number of years, not exceeding five? 

Objection by Respondent for the reason that it is lead¬ 
ing, incompetent and immaterial. 

A. As I understand the present rule, a parolee, upon a 
report of the parole officer that the parolee has violated the 
terms and conditions of the judgment, the parole officer 
will report that to the Court of the jurisdiction where the 
sentence originated, and upon that, why the Judge makes 
the order for him to come in and receive the judgment of 
the Court for violation of the parole. 

Motion by Respondent to strike the answer. 

Q. That is, to come in and to receive— A. Punishment 
and receive the judgment of the Court. 

Q. If it is found by the Judge that he has breached the 
parole ? 
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Objection by Respondent. 

A. It don’t go quite that far, I think. My understanding 
and observation here—we have lots of them pending—if 
the parole officer conies in and makes a report, when that 
is verified, the Court calls upon the parole officer in charge 
of the defendant and verifies that he has violated the terms 
of it, and the Judge then makes the order for him to come 
in and receive the judgment of the Court. 

Motion by Respondent to strike the answer. 

409 Q. Now, that parole statute was not passed until 
1937, was it? A. That is my recollection of it. 

Q. It was not in effect at the time of the filing of any of 
the judgments against Mr. Pellev in 1935? A. I think that 
is right. 

Q. Now, Mr. Wells, in October, 1939, you were Solicitor 
of this District, were you not? A. I was. 

0. Did you request Judge Nettles, or inform Judge 
Nettles that there had been a breach of the terms of the 
judgment upon the part of Pelly, that was entered by Judge 
Warlick in February, 1935? 

Objection by Respondent as incompetent and immate¬ 
rial. 

A. No. 

Q. Do you know of anyone who did inform Judge 
Nettles? 

Objection by Respondent. 

A. I never heard of it until I heard the order dictated 
from the Judge on the bench. 

Q. 1 will ask you if at the time Judge Nettles dictated the 
Order that he read a prepared statement from the bench 
with respect to his reasons for issuing the order directing 
that a capias issue for Pellev? 

Objection by Respondent. 

A. He read a statement preceding, as I recall now, 

410 the order, and perhaps enumerated the things in 
this statement that he regarded as a violation of 

the parole. 
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Motion by Respondent to strike. 

Q. I will ask you to read this paper writing and state 
whether or not it refreshes your recollection as to what 
Judge Nettles—what statement Judge Nettles made on 
the bench prior to issuing the order directing a subpoena 
to issue against Pellev. (Hands witness paper.) 

Objection by Respondent as immaterial and incompe¬ 
tent. 

A. Of course, your recollection doesn’t serve you for the 
exact language. My recollection, that is about in substance 
what the Judge said at that time; and it was read, of course, 
from the bench at the time; and, my recollection, preceding 
the ordering of the capias. 

Motion by Respondent to strike the answer. 

A. (Continued) I will modify that by saying substantially 
so; indicated by the quotation marks. The other part 
added to it at the last is no part of it, of course; just the 
part quoted. 

Q. Judge Wells, you dictate to the reporter what that 
printed part of that paper is that you identified as the 
statement—substantially the statement—made by Judge 
Nettles from the bench just before the time he ordered 
capias against Pellev to be issued. 

411 Objection by Respondent. 

A. The paper which I hold in my hand entitled “Text of 
Statement,” beginning near the top at the point in quota¬ 
tions, “At the February Term, 1935,” and ending at the 
quotations at the bottom of the page of the article, “T 
would not want to embarrass you at all in this matter on 
account of your connection with the case. I will request 
Mr. R. R. Williams and Thomas J. Harkins to present the 
matter whenever he is brought before the Court.” That 
is the end of the quotation. 

Respondent moves that the answer be stricken. 

The petitioner offers in evidence statement identified by 
the witness Judge Wells and asks that it be marked “Ex¬ 
hibit E” and attached to his deposition. 
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Objection by Respondent for the reason that the paper 
in question appears to be a clipping from some newspaper, 
and for the reason that it has not been properly identified, 
and for the still further reason that such statement does not 
appear as a part of the record in the Pelley case. 

Q. Judge Wells, I don’t know whether I asked you 
whether or not you requested the Judge to enter an order 
issuing a capias for Mr. Pelley? 

412 Objection by Respondent. 

A. I did not. 

Respondent moves that the answer be stricken. 
Cross-Examination 
Bv Mr. Harkins 

Q. Mr. Wells, you were Mr. Policy’s attorney at the time 
he was tried originally—one of his attorneys? A. One of 
his attorneys. 

Q. And in 1938 you were elected Solicitor of this Dis¬ 
trict? A. Yes, sir. 

Q. It became your duty then to prosecute all criminal 
cases? A. Yes, sir. 

Q. Mr. Wells, have you read the North Carolina cases 
upon which the question of the right of the Court to suspend 
sentence and to continue prayer for judgment and subse¬ 
quently to bring the defendant in upon motion of the Court 
or any of the parties involved. 

Petitioner objects. 

A. I have read such of the decisions as have been called 
to my attention or that 1 could find, I think. 

Mr. Anderson: He couldn’t possibly know whether he 
had read them all or not. 

Mr. Harkins: 

Q. It is the common practice and custom for the Court 
to suspend sentence upon payment of fine or costs in 

413 the case, and upon certain conditions of good be¬ 
haviour, is it not? A. I think that is kind of the 

prevailing custom in this part of the country. 
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Q. And it is also the custom of the Court, and you have 
often seen it happen, for the Court to continue prayer for 
judgment in a case? A. Many times, yes, sir. 

Re-Direct Examination 

By Mr. Ford 

Q. Judge, is it customary for the Judge of the Superior 
Court or Judge of any Court of competent jurisdiction ex 
moro motu—of his own motion—in suspending a sentence, 
or continuing prayer for judgment, of his own motion to 
bring into Court, or order to issue a subpoena against a 
defendant just before his time on a suspension of judg¬ 
ment expires, without some evidence or some personal 
knowledge of the Judge that he has breached the terms or 
conditions of the suspended judgment, or the conditions 
upon which the prayer for judgment was continued? 

Objection by Respondent. 

A. So far as custom goes, I think perhaps each of the 
twenty-one Judicial Districts of North Carolina have their 
own customs, and perhaps the Judges in different parts of 
the State. I don’t think any of them have established 
any particular rule. My observation has been that 
414 if a Judge has reliable information that a suspended 
judgment, the defendant has breached it, he may 
call the attention of the Solicitor to it, and he may some¬ 
times issue a capias or citation to appear and show cause 
why he should not be adjudged—why he should not strike 
out the prayer for judgment continued or the parolment. 
I don’t know that you can say there is any particular cus¬ 
tom, because I really believe Mr. Swain’s statement made 
to you, I think perhaps that covers the whole ground. 

Respondent moves that the answer be stricken. 

Q. Is it the practice in the Criminal Courts that you have 
practiced in for a Judge to bring a defendant, where in a 
former matter he has continued a prayer for judgment, 
bring him into Court by an order directing a capias to is¬ 
sue for his arrest, without some evidence or personal knowl¬ 
edge brought to the Court’s attention by the Solicitor or by 
affidavit, or by his own knowledge independent of the aflfi- 
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davit or the Solicitor’s motion, to show cause why judg¬ 
ment should not be entered in the matter? 

Objection by Respondent. 

Q. Is it the procedure or practice for the Court to do that 
—for the Judge to do that—in courts that you have prac¬ 
ticed it? 

Objection by Respondent. 

A. I don’t remember any instance of that. I was 

415 thinking a moment ago, that, as I recall it now, a case 
went up from Swain County where Judge Moore or¬ 
dered the defendant, who had apparently breached the con¬ 
ditions of the judgment, to be brought into Court and sen¬ 
tenced, and I think that is the only instance that I can re¬ 
call of, that T have seen in the books. Went to the Supreme 
Court, is my recollection. 

Respondent moves that the answer be stricken. 

R. M. WELLS 

416 Pelley Exhibit E 

Text of Statement 

The prepared statement read by Judge Nettles at the 
time he ordered the capias issued for Pelley is as follows: 

“At the February term, 1935, W. D. Pelley was convicted 
in this court for two distinct felonies, one for violating the 
Blue Sky laws, and the other for a crime involving high 
moral turpitude, namely, that of making fraudulent repre¬ 
sentations. At that time information came to the attention 
of the court that Pelley was collecting sums of money from 
credulous people by playing upon their religious, racial and 
social prejudices and fears. It was suggested even at that 
time that he was being paid for his propaganda by sinister 
foreign sources. He pleaded for mercy and promised to 
lead a decent life. 

“Pelley was sentenced for one to two years in the state’s 
prison on one of these convictions, but on account of these 
assurances, Judge (Wilson) Warlick, a humane and just 
judge, suspended the prison sentence for five years upon 
payment of a fine of $1,000 and costs and upon condition 
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that the defendant ‘be and remain continuously on good 
behavior.’ 

“On the conviction for fraudulent representations, prayer 
for judgment was continued for five years. 

“Deserves Condemnation” 

“Since these convictions, this court has been informed 
Pelley has not only broken the promises which he made to 
the court, but has engaged in practices and propaganda 
which deserve the severe condemnation of all good Ameri¬ 
can citizens. He has continued to prey upon and collect 
money from credulous neurotic people to his own enrich¬ 
ment by appealing to their basest religious, moral, racial 
and social prejudices. He has attempted to reap financial 
profit by engaging in every possible form of un-American 
activities. He has leveled disgusting epithets against the 
office of the President of the United States. He has con¬ 
sorted with known enemies of American institutions. There 
are many reasons to believe that he is being paid from for¬ 
eign and un-American sources. He is now said to be con¬ 
ducting his nefarious practices from some secret hiding 
place; made afraid by his knowledge of his own wicked mis¬ 
deeds, to face in public his fellow American citizens. 

“Enjoys Laws’ Protection” 

“Here is a man enjoying the protecting of our laws. He 
has deliberately violated our laws against crime. He is a 
felon. Such conduct on his part would in the country he 
professes to ape, admire, love and respect, forfeit his life. 
He deals in accusations, loud boastings, preens his feathers 
like a peacock and struts upon the stage of life, falsifying 
facts and hurling accusations. In his desperation to gain 
attention and occupy the spotlight, he has even accused our 
great President of high crimes and misdemeanors. He pro¬ 
fesses to be a friend of the American people and at the 
same time advocates class, racial and religious hatred. 

“It is not those, Mr. Solicitor, from without that we must 
watch, but those so-called saviours of mankind who are 
preaching a doctrine deadly to American institutions. This 
defendant who has been moving in our midst seeking to fur¬ 
ther the cause of Naziism with himself as the dictator, seek¬ 
ing to destroy justice and liberty and abolish all laws, living 
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under the very protection of that law, he is seeking to over¬ 
throw and trying to undermine our system of government. 
Such a man cannot deserve the blessings of a government 
like ours. He is a menace to our society. Gratitude is one 
of the most beautiful attributes of human character. This 
man ‘smites’ the hand that feeds him and has the unenviable 
record and distinction of being a contemptible ingrate. 

“Helped Unravel Course’’ 

“We do not have to defend our system of government 
from a character or individual. For three weeks I sat here 
in this very courtroom and helped unravel a course of 
crooked dealing, thievery and stealing sufficient to damn 
any man, much less this contemptible seeker after notoriety, 
W. D. Pclley, so-called and self-styled leader of the Silver 
Shirts, convicted felon, not now even a citizen of our coun¬ 
try. A Buncombe county jury says he is not, yet he would 
be our dictator and would tell our country what to do. 

“We have diffused in this great land of ours well-being 
among the whole population to an extent without parallel in 
any other country in the world. We have furthered peace¬ 
keeping, peace-loving, among our peoples; we have set a 
splendid example of the broadest religious toleration and 
freedom, and we have welcomed newcomers from all parts 
of the earth and have proved that they are fit for political 
freedom. These are some of the practical things we have 
accomplished in this great nation of ours. They are the 
triumphs of reason, enterprise, courage, faith and justice 
over passion, selfishness, inertness, timidity and distrust. 

“Man’s Work To Do” 

“In these davs of trouble and of dailv national emergen- 
cies, there is a great comfort in the thought and recollec¬ 
tion of Washington, Jefferson, Jackson, Lincoln, Wilson 
and hundreds of other great Americans who gave their lives 
that our country might live. The zeal of justice, of learning 
and humanity lies deep in the American heart. Whenever a 
man tries to tear down the institutions of this great democ¬ 
racy by boring from within, Mr. Solicitor, then I say that 
we should be on our guard and get to work. It is well to be 
a gentleman and a scholar, but after all it is better to be a 
man ready to do a man’s work and face the practical things 
of life. 
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“We have a man's work to do in making democracy work 
here in this nation of ours; to preserve its institutions, its 
freedom, its Christianity, is men’s work. We must pre¬ 
serve and obey our laws. We must enforce our laws. We 
must be tolerant. We must be religious. We must do our 
utmost to carry on where our fathers and mothers left off 
in order to hand down to our children a better citizenship, 
but eternal vigilance is the price of liberty. 

“Owes Debt To Society” 

“W. D. Pelley has set up in our midst a printing press 
and is sending out to the country at large messages devoted 
to bigotry, class and racial hatred, religious tolerance, with 
the end in view of overthrowing our government. He owes 
a debt to society, Mr. Solicitor, for his criminal conduct, 
having been heretofore convicted of two felonies in this 
country. 

“I direct you, Mr. Clerk, to issue a capias for the arrest of 
this man and have him brought before this court, Mr. Sher¬ 
iff, to be dealt with under the law and justice. Mr. Sheriff, 
I hope that you will make every effort to apprehend this 
man and bring him before this court in order that he may 
make a bond in the sum of $10,000 for his appearance before 
Judge (J. A.) Rousseau at the November term of this court. 

“Mr. Solicitor, I would not want to embarras you at all in 
this matter and on account of your connection with the 
case, I will request Mr. R. R. Williams and Thomas J. Har¬ 
kins to present the matter whenever he is brought before the 
court.” 

Judge Nettles expressed the opinion that any action of 
the court would be based on the second count, in which 
prayer for judgment was continued foi five years. He said 
he regarded the other count as finally disposed of with 
the payment of the fine and costs. 

417 Mr. Ford: Miss Shank, I want you to take this 
portion of this letter from Mr Pelley, releasing me 
—waiving his right for me to insist upon my confidential 
communications with him: 

“Attorney Joseph Ford, Asheville, N. C.” Dated Wash¬ 
ington, D. C., March 23, 1940. “You will please consider 
this letter as your release from me of counsel immunity as 
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between attorney and client in suggested taking of deposi¬ 
tions on Tuesday, the 26th, in the Pelley case hearing de¬ 
sired by Mr. O’Connell. As I do not know the exact legal 
forms for describing this immunity, 1 trust the foregoing 
expression from me will suffice.” 

Mr. Joseph F. Ford, a witness on behalf of the Petitioner, 
being firet duly sworn, testified as follows: 

Direct Examination 
By Mr. Anderson 

Q. You are a member of the Bar in Asheville? A. Yes, 
sir. 

Q. How long have you been practicing law? A. Since 
September, 1905. 

Q. Refreshing your memory to February of 1935, were 
you one of the attorneys who represented Mr. W. D. 

418 Pelley in a criminal action against him? A. Yes, sir, 
I was attorney for Mr. Pelley and Mr. Summerville 

in that criminal case; heard by Judge Wilson Warlick. 

Q. Were you present in Court at the time Judge Warlick 
made an order regarding Mr. Pelley’s sentence? A. I was. 

Q. Were you present at any discussions regarding that 
order prior to its issuance? A. I was not present at any 
of the discussions. Mr. Pelley, as I recall—or the jury 
came in about nine or ten o’clock in the evening after they 
took the case, and I was not present when the jury came in 
with the verdict. 

Objection by Respondent. 

A. (Continued) And the next morning when I went to the 
Courthouse Mr. McNeil—Robert H. McNeil, who appeared 
in the case for Pelley and Summerville—was in Judge W T ar- 
lick’s private office, and as 1 went in the Courtroom, or as I 
was in the hall, Mr. Robert R. Williams was coming out of 
Judge Warlick’s office. Afterwards, Mr. McNeil came into 
the Courtroom— 

Q. Is that Mr. Williams— A. Mr. Robert R. Williams. 

Q. Representing the State? A. Yes, sir. WTiat the dis¬ 
cussion was between Judge W^arlick, Mr. McNeil and 

419 Mr. Williams I didn’t hear, but Mr. McNeil came 
back in the Courtroom, talked with Judge Wells and 
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myself and Mr. Pelley and Mr. Summerville, and told us the 
result of his discussion with Judge Warlick with respect 
to his judgment in the matter. 

Q. Discussion with him as co-counsel? A. Yes, sir. He 
told us that Judge Warlick— 

Objection by Respondent. 

A. (Continued) would be willing to enter a fine and the 
costs against Mr. Pelley and Summerville of a thousand 
dollars,—I believe it was a thousand, first, for Pelley and 
$250 for Mr. Summerville, and the costs of the action. Mr. 
Summerville had no money to pay any cost or fine, and we, 
as I recall now, asked Mr. McNeil to consult further with 
Judge Warlick and apprise him of the fact that Mr. Sum¬ 
merville had no money to pay any cost at all, but that Mr. 
Pelley would pay the cost and a fine of a thousand dollars, 
and my recollection is that that was acceptable, and the fine, 
as I recall now—of course, that is subject to the judgment 
—as I recall, they fined Pelley a thousand dollars and the 
costs, which amounted to between seventeen and eighteen 
hundred dollars. 

Respondent Moves that the answer be stricken as incom¬ 
petent and immaterial. 

Q. Was that suggestion of disposition of the case made 
by Judge Warlick or by one of the counsel, or do you 
420 know? A. I don’t know’ who it was made by, except 
what Mr. McNeil told us. 

Objection by Respondent. 

A. (Continued) I don’t know at whose instance it was 
made, but I do know’ that wre told Mr. McNeil that Summer¬ 
ville had no money at all and couldn’t pay any fine, and it 
simply meant that somebody w’ould have to pay it for him 
or he wrould have to take his medicine. 

Q. Did you, as one of the counsel for Mr. Pelley at that 
time feel then that you understood the terms of sentence? 

Objection by Respondent. 

A. I did. 

Q. And what was your understanding of the terms? 

Objection by Respondent for the reason that the record 
speaks for itself. 
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A. There is one matter I specifically remember aside from 
the penalty or the fine and the cost, and that was that Judge 
Warlick had written in the original judgment that as one 
of the conditions that Mr. Pelley should not publish any 
paper or magazine in the State of North Carolina for a 
period of five years, and I personally talked to Judge War- 
lick myself and told him that that was a violation of Mr. 
Pelley’s Constitutional rights, and he readily agreed with 
me and struck that out, and I think—I am not sure, but I 
think—the original judgment will show where he 

421 marked that out with a pen and wrote with that pen 
certain phrases there, that he would not publish any 

magazine or paper carrying an advertisement of the sale of 
stock without getting a license from the Commission, reg¬ 
istering said stock. 

Respondent Moves that the answer be stricken. 

Q. Was it your understanding that if he kept the terms 
in that order, or sentence, that he would be automatically 
dismissed at the end of five years? 

Objection by Respondent. 

A. That was my understanding; and T will state further 
that that has been my experience of the practice in the Crim¬ 
inal Courts of North Carolina, and also in the Federal 
Courts; and if the defendant keeps the terms and doesn’t 
disobey the terms of the continuance or prayer for judg¬ 
ment or suspended sentence during the time specified in the 
judgment, that at the end of that time he is automatically 
discharged and cannot be brought back into Court,— 

Respondent Moves to strike the answer. 

A. (Continued) until he was charged with breach of that 
suspension or continuation of the prayer for judgment by 
the commission of some crime or the commission of some 
conduct—being guilty of some conduct—that would be con¬ 
strued a breach of the terms of that contract; and that, to 
my knowledge, has been so as long as I have been practic¬ 
ing. My practice has not been very extensive in the 

422 Criminal Courts, but that has been my understand¬ 
ing of the practice in North Carolina ever since 1 

have been practicing law. 
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Respondent Moves to strike the answer. 

Q. As an attorney of many years’ practice before this 
Court, what is your understanding of the term “good be¬ 
havior” in connection with a sentence in North Carolina? 

Objection by Respondent. 

A. My understanding of “good behavior,” which is a 
general term, it doesn’t apply to good behavior as would 
apply to good behavior of a gentleman, or member of the 
Church, or something of that kind, but it applies to the 
charge and conviction of a crime against the State or 
against the publiy or where a man commits a perjury; goes 
to a man’s standing or personality. 

Respondent Moves that the answer be stricken. 

Q. You would not consider that a man in exercising free¬ 
dom of the press, publishing certain pamphlets or other 
publications that offend certain persons, would necessarily 
he guiltv of bad behavior? 

Objection by Respondent. 

A. No, sir. I consider a man has the right to free speech, 
under our Constitution and under our form of Government, 
as I understand it, unless he violated the law by reason of 
giving out a confidence or printing libel or something 
against some individual. 

423 Respondent Moves that the answer be stricken. 

Q. Was anything mentioned at the time that sen¬ 
tence was pronounced, as between bench and counsel for 
either side, or the defendant, that Mr. Pelley was securing 
release from eoune one of the verdict, only, and at the end 
of five years stood to be sentenced on count two ? 

Objection by Respondent. 

A. No, sir, there wasn’t anything said about that, and 
we had no idea that that was the condition. If I had, we 
would not have consented but would have taken our chances 
with the Supreme Court of North Carolina. 

Respondent Moves that the answer be stricken. 
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Q. It was, then, because Mr. Pelley considered that both 
counts were being disposed of that we waived our rights to 
appeal. 

Objection by Respondent to what Mr. Pelley considered. 
A. What I can state about that is that Mr. McNeil, in our 
presence—in my presence, and, as I recall, in Judge Wells’ 
presence, stated to Mr. Pelley that so long as he didn’t 
violate the laws of the State of North Carolina, or the laws 
of—any laws, as to that—that at the end of five years that 
there would he no charge against him and nothing further 
done about it: simply die of its own volition—automatically. 

Respondent Moves that the answer be stricken. 

424 A. (Continued.) That is my collection; because 
my recollection is that Mr. Pelley asked if that would 

not be. 

Objection by Respondent and motion to strike. 

Q. If you had known that Mr. Pellev was to be brought in 
at the end of five years and probably sent to the peniten¬ 
tiary, would you, as one of his counsel, have advised him to 
take that sentence? 

Objection bv Respondent for that it is incompetent and 
immaterial, and the further reason that it doesn’t appear 
that there is any probability of any particular judgment 
being pronounced on Mr. Pelley, a matter entirely within 
the bosom of the Court. 

A. T would not. 

Respondent Moves to strike the answer. 

Q. Mr. Ford, did Prosecutor Nettles raise the slightest 
objection to the verdict delaying sentence on count two for 
five years? 

Objection by Respondent. 

A. Xo, sir; not in my presence. 

Respondent Moves to strike the answer. 

Q. Did be make any mention of dates of sentence in the 
two counts at the time sentence was uttered? 

Objection by Respondent. 
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A. Mr. Nettles? 

425 Q. That is right. A. No, sir; not that I recall. 

Q. Did the Judge? 

Objection by Respondent. 

A. Not that I recall. 

Q. You can swear that it was the belief of Mr. Pelley’s 
counsel at the time that that verdict was taken as a whole, 
can you not? 

Objection by Respondent. 

A. That was my understanding. Now. T can’t state what 
was said, but I do know, or I have a recollection that Mr. 
Pelley discussed the matter with Mr. McNeil in the Court¬ 
room after Mr. McNeil had talked to Judge Warlick, and, 
as I recall, Mr. Pellev asked him whether or not that would 
do awa\ with all of it, and Mr. McNeil told him, “So long as 
you carry out the terms of this judgment and are not con¬ 
victed, or charged or convicted of any crime in North Caro¬ 
lina, and don’t breach any of the other conditions of the 
judgment,” he said, “at the end of five years why it auto¬ 
matically passes out.” 

Objection bv Respondent and motion to strike. 

Q. It was not understood by you that at the end of four 
years and eight months that a capias would issue for his 
arrest on that sentence? 

Objection by Respondent. 

426 A. It was not understand by me that a capias 
would ever issue unless he had in some way breached 

the conditions of the judgment. 

Respondent Moves to strike the answer. 

A. (Continued) I want to state further, in support of 
my statement as to my understanding as to continuing 
prayer for judgment, or suspension of judgment, that I fre¬ 
quently, both in the Federal and State Courts here— 

Objection by Respondent to this statement. 

A. (Continued) I have frequently heard the Judges lec¬ 
ture defendants and tell them that so long as they did not 
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breach the terms of the judgment until the term the prayer 
for judgment was continued, that they would not have to 
come back to Court, but as soon as a breach occurred, they 
could be brought into Court for sentence on the original 
charge; and they adjured them not to breach the terms of 
the judgment and to live a better life and make a better per¬ 
son. 

Respondent Moves to strike the answer for the reason 
that it is voluntary and incompetent and immaterial. 

Q. If that judgment does mean that he can be brought in 
after five years and sentenced on count two, it was miscon¬ 
strued by you as one of his counsel at the time? 

Objection by Respondent. 

A. It was. 

Objection by Respondent. 

A. It was. 

Respondent Moves to strike the answer. 

Cross-Examination 
By Mr. Harkins 

Q. You say you have read the original judgment in this 
case? A. Yes, sir, I have read it. 

Q. You don’t have any reason for controverting the copy, 
that certified copy of the judgment that is authenticated as 
part of the record in this case? A. I don’t know anything 
about the copy; not a thing in the world. 

Q. You have read the papers in this case? A. I have— 
no, not this case. I haven’t read the petition. I don’t know 
what is set forth in the petition. 

Q. You read the original judgment at the time it was 
rendered? A. Yes, sir, and called Judge Warlick’s atten¬ 
tion to that particular part. 

Q. And you and your client and your associate counsel 
were in Court at the time the judgment was entered? A. 
My client and I were there and, as I recall, Judge Wells was 
there and Mr. McNeil was there, but I am not testifying as 
to that, but that is my best recollection. I was there when 
the judgment was prepared and brought into Court and we 
were given—I was given—a copy of it to look over, 
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428 and I noticed this error that Judge Warlick had in¬ 
advertently fallen into. 

Q. I ask you if you and your client, Pelley, were in Court 
at the time judgment was pronounced from the bench? A. 
At the time judgment was signed, yes, sir. 

Re-Direct Examination 

By Mr. Anderson 

Q. As a matter of fact, Judge Warlick dictated it from 
the bench? A. I don’t know whether he did or not, or 
whether from his office. 

Q. He read it from the bench? A. He signed it. I don’t 
know that he read it. When I called his attention to that 
inadvertence, lie rubbed out, or marked out, that clause that 
we objected to and wrote in in his own handwriting—that 
is mv recollection—wrote in in his own handwriting a cor- 
rect statement of that condition. 

Q. flow many lawyers did Mr. Pelley have at the time? 

A. Judge Wells and mvself and Mr. R. IT. McNeil. 

• * • 

Q. Would it not have been unlikely that all of those law¬ 
yers would have been mistaken as to the terms of sentence? 

Objection by Respondent. 

A. I think Judge Wells and Mr. McNeil both would re¬ 
member in a general way what the judgment was. I don't 
know that they could remember them verbatim. I can’t do 
that. 

Objection by Respondent and motion to strike. 

A. (Continued) I think they would remember the 

429 purport of the judgment, or the substance of it—ma¬ 
terial parts of it. 

Q. You would have been apt to know at the time more 
about its contents than you do now? 

Objection by Respondent. 

A. Yes, I think T would. At that time I was there in the 
Courtroom. 

Respondent Moves to strike the answer. 

Q. You felt you understood the terms? 
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Objection by Respondent. 

A. I thought 1 did, yes, sir. 

Respondent Moves to strike the answer. 

JOSEPH F FORD. 

The Respondent Now Moves to strike all portions of the 
testimony of Mr. Ford and other witnesses in this case and 
does not pertain to the question of the correctness of the au¬ 
thenticated record in this case, to the identity of W. D. 
Policy, or to the question of whether or not he is a fugitive 
from justice. The Respondent moves, also, that all exhibits 
he stricken. 


430 State of North Carolina. 

Comity of Buncombe. 

I, Marie Shank, Notary Public in and for the County of 
Buncombe, State of North Carolina, functioning as such by 
virtue of my appointment to that office by Hon. Clyde R. 
Hocv, Governor of North Carolina, do licrebv certifv that 
the foregoing depositions were duly taken before me at the 
place and time therein mentioned, and were reduced to 
writing by me; that I am not of counsel to nor by blood re¬ 
lated to any of the parties to the said litigation and am not 
interested in the outcome thereof. 

I do further certify that the witness Judge Zeb V. Nettles 
is a Judge of the Superior Court of North Carolina and 
that immediately after giving his deposition he went to 
Winston-Salem, North Carolina, for the purpose of holding 
Court and that he cannot be reached to sign his deposition; 
that I have signed the same, and that it is a true, correct 
and accurate transcript of the deposition as given by him. 

MARIE SHANK 

(Seal) Notary Public Buncombe 

County , N. C. 

My Commission expires September 28, 1940. 
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433 Endorsed: Filed Mar 29 1940 Charles E. Stewart, 
Clerk 

In the District Court of the United States 
for the District of Columbia 

Habeas Corpus No. 2067. 

In re William D. Pelley, Petitioner. 

Washington, D. C., 
Wednesday, March 27, 1940. 

Deposition of Robert H. McNeill, a witness of lawful 
age, taken on behalf of the petitioner in the above-entitled 
cause, wherein William D. Pelley is the petitioner, pending 
in the District Court of the United States for the District 
of Columbia, pursuant to notice, before Lloyd L. Harkins, 
a notary public in and for the District of Columbia, at the 
office of T. Edward O’Connell, 424 Fifth Street, Northwest, 
Washington, D. C., at 2 o’clock p. m., on Wednesdav, March 
27,1940. 



WILLIAM D. PELJLEY VS. JOHN B. COLPOYS. 


299 


Appearances: 

On behalf of the petitioner: 

T. Edward O’Connell. 

Franklin V. Anderson. 

On behalf of the United States of America: 

John J. Wilson, Assistant United States Attorney. 
John 0. Conliff, Assistant United States Attorney. 


434 Robert H. McNeill, a witness of lawful age, was 
thereupon duly sworn and, being examined by coun¬ 
sel, testified as follows: 

Direct Examination 

Bv Mr. O’Connell: 

Q. What is vour full name? A. Robert H. McNeill— 
M-c-N-e-i-1-1. 

Q. You are a practicing lawyer here in the District of 
Columbia, are you not? A. I am. 

Q. How long have you been practicing in the District of 
Columbia? A. About 36 years in the District of Columbia; 
six years previous thereto in North Carolina. 

Q. How long have you been a member of the bar of the 
State of North Carolina? A. Forty-tw’o years. 

Q. In the course of your practice have you become very 
familiar with the laws of the State of North Carolina? A. 
Generally familiar. Of course, in the last 36 years I have 
not been familiar in detail, as I was prior to that. 

Q. Do you know William D. Pelley? A. I do. 

Q. Can you tell us when you first knew him ? A. My rec¬ 
ollection is that I met him in the fall of 1934, first, in the 
District of Columbia. 

Q. Did you represent him in Asheville, Buncombe 
County, North Carolina, when he was tried on a 

435 charge of violating the blue-sky laws of the State of 
North Carolina? A. I did together with Robert M. 

Wells and Joseph Ford, of the Asheville bar. 

Q. Do you recall his being convicted on two counts? A. 
I do. I couldn’t recall with certainty which counts in the 
indictment those were without checking the records, which 
I have not had an opportunity to do. There were 16 counts 
in the indictment. 
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Q. But you do recall very definitely that he was con¬ 
victed on but two counts ? A. T do. 

Q. Do you recall what disposition the Court made in im¬ 
posing sentence? A. Speaking from memory and not from 
any records, mv memorv is that on one of the counts, the 
first one in order in the indictment, he was found guilty 
and fined a thousand dollars and the cost of the action, 
which aggregated about $800, and that on the other count 
on which he was convicted there was a suspended sentence. 

Q. Do you recall what the suspended sentence was? A. 
Suspended for five years during good behavior. 

Q. Do you know what the sentence was which was sus¬ 
pended? A. The sentence in which he was fined, according 
to my recollection, carried with it a one-year term in the 
state prison, at hard labor. That prison sentence was sus¬ 
pended on condition that he pay the fine and the costs. 

On the other count which he was convicted on, according 
to my recollection, the sentence was altogether sus- 
436 pended during the five years, during which time he 
was to be on good behavior. 

Q. Did the Court indicate any length of time that would 
be imposed should he violate the good-behavior provision? 
A. Speaking again very definitely from my memory and 
not from any records, the Court did not impose any condi¬ 
tion bevond the five-vear limitation as to good behavior. 

Q. Did you have a conference with Judge Warlick prior 
to Pellev’s being sentenced? A. I did. 

Q. Do you recall whether or not you came to an agree¬ 
ment with him as to what sentence should be imposed? A. 
Well, he agreed with us. Of course, we could not, as law¬ 
yers, agree with him, but we had an understanding with 
him; that is, he stated what was in his mind as to what he 
intended to do. 

Q. What was that? A. He stated his purpose to be to 
require the payment of a thousand-dollar fine and all costs, 
that he would then put the defendant under good behavior 
for five years, and that that would be the end of it if he 
maintained good behavior during that period of time. 

By Mr. Wilson: 

Q. Are you still speaking from memory? A. Yes. 
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Bv Mr. O’Connell: 

Q. It was understood that the suspension of sentence 
was conditioned on the payment of $1,000 and costs? 

Mr. Wilson. For the purpose of the record, let 

437 me make objection to this line of inquiry. I submit 
it is wholly unimportant what discussion may have 

taken place with the Judge prior to imposition of sentence; 
that the sentence which was imposed in the case is the only 
material thing to be considered, even if that be material. 
The Witness. Shall I answer? 

Mr. O’Connell. Please read the question, Mr. Reporter. 
The Reporter (reading): 

“Question. It was understood that the suspension of 
sentence was conditioned on the payment of $1,000 and 
costs?” 

The Witness. May I answer it in my own way? 

By Mr. O’Connell: 

Q. Yes. A. A conference with Judge Warlick was at¬ 
tended by counsel on both sides, as well as the private 
prosecution counsel, Mr. Harkins— 

Q. Ford and yourself? Nettles? A. Mr. Harkins and 
Mr. Williams and Solicitor Nettles. 

We discussed whether or not we would appeal the case; 
and, in fact, I advised an appeal, believing and advising 
that the law would sustain an appeal. 

Mr. Wilson. It is understood that my objection goes to 
all this. 

The Witness (continuing). Judge Warlick then stated 
in substance—of course, I would not undertake to quote in 
exact terms, because it has been three or four years—that 
he had decided to assess a fine of a thousand dollars 

438 and all the costs, and that if we would abandon the 
appeal, that would be his judgment. 

By Mr. O’Connell: 

Q. Was it understood that that was to close the case? 
A. That was certainly my understanding: that if the de¬ 
fendant remained on good behavior for five years and 
violated no law or statute of the State of North Carolina, 



302 


WILLIAM D. PEL LEY VS. JOHN B. COLPOYS. 


that would close the case, and I thought everybody under¬ 
stood it that way. 

Q. Is it not a fact that Pelley waived his rights of ap¬ 
peal of the verdict because of Judge Warlick’s proposed 
settlement on a basis of a fine and costs both approximating 
one thousand eight hundred, which were understood to 
cover both counts, the good-behavior stipulation being like¬ 
wise understood on both counts? 

Mr. Wilson. I object to this as well, my understanding 
being that this question is confined to the conversation that 
took place prior to the imposition of sentence. The ground 
of my objection is the same as that of the previous objec¬ 
tion. 

The Witness. On his own judgment and on the advice of 
counsel, he chose to pay the fine and costs rather than to 
appeal. There was no waiver; it was just a decision as to 
the two remedies. I don’t think there was any waiver filed 
or any legal paper filed, but he did pay and did abandon 
the appeal because of the fact that he decided that he pre¬ 
ferred to pay the costs and fine and have it over with. 

By Mr. O’Connell: 

Q. Is it not a fact that because of the above settlement 
covering both counts. Judge Warlick purposely avoided 
instructing the defendant to remain within the juris- 
439 diction of the Court? A. That calls for mv state- 
ment of the state of mind of Judge Warlick. I don’t 
believe that I can answer that. 

Q. Did Prosecutor Nettles raise any objection to the 
verdict delaving sentence on count two for five vears? A. 
Not at all, so far as I remember. There was some ar¬ 
gument before the Judge about what ought to be done, but 
when he finally agreed upon the statement that is contained 
in the official sentence, everybody concurred in it, and it 
was generally satisfactory all around, so far as I knew. 
I was the only one really objecting to it; I wanted to ap¬ 
peal the case. 

Q. Do you recall whether or not Prosecutor Nettles 
made a statement just prior to the imposition of sentence 
in which he said that due to the fact that Pelley had criti¬ 
cized him publicly, he would ask for a thousand-dollar fine? 
A. I don’t remember that. 
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Q. Do you recall whether or not any assurances were 
given in the presence of Mr. Pellev that the payment of 
his fine and court costs and the non-breaking of any state 
statutes during the five-year period automatically dis¬ 
charged him for further jeopardy of any nature in tlrs 
case? A. My recollection is that that was stated in the 
conference with the Judge and that the counsel all had that 
understanding; and following that, Mr. Pellev raised the 
money, I understood, by having it wired to him from 
friends in different parts of the country. 

Q. From your experience as a member of the bar of the 
State of North Carolina, can you tell us whether or not an 
extension or a period of suspension of sentence of 
440 more than five years is against the law? A. It is 
against the practice, and I know of no law that al¬ 
lows it, unless there is a breach of the conditions of the 
original suspension. In that case there would merely be 
an arrest and a sentence under the original sentence be¬ 
cause of a breach of the terms of the suspended sentence. 

Q. Have you ever heard of anybody breaching a su¬ 
spended sentence without violating the law? 

Mr. Wilson. I object to that question— 

The Witness. That calls for a conclusion. 

Mr. Wilson (continuing). —as to an individual case. 
If you want the opinion of this witness on the law of North 
Carolina, I think that would be a proper inquiry; but if 
you are asking him to narrate particular incidents which 
reflect the practice down there, I object to it. 

By Mr. O’Connell: 

Q. Answer the question, and we will let the objection 
stand, Mr. McNeill. A. Read the question, please, Mr. Re¬ 
porter. 

The Reporter (reading): 

“Question. Have you ever heard of anybody breaching 
a suspended sentence without violating the law?” 

The Witness. Do you mean, Mr. O’Connell, some 
statute for which he was indicted, or any law? 
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Bv Mr. O’Connell: 

Q. No, any law. A. It is my understanding of the North 
Carolina law and decisions thereunder that a breach 
441 of good behavior is being guilty of conduct which 
violates some existing law of the state. I would not 
like to put that down now as a decision that is final, be¬ 
cause I have not kept up with all the decisions or statutes 
in recent vears. 

I have always understood the law to be that when a sen¬ 
tence was suspended, if the defendant performed the condi¬ 
tions of that suspended sentence—that is, behaved himself 
in so far as violating the statutes of that state were con¬ 
cerned—at the end of that time he was scot-free of any 
further punishment, and I have no doubt in the world that 

that is what Mr. Pellev believed and that all the counsel 

«• 

shared that belief at the time. 

Mr. Wilson. I move to strike out the latter part of that 
answer, beginning with “and T have no doubt,” upon the 
ground that it is a conclusion of the witness, is hearsay, 
and is otherwise incompetent. 

Bv Mr. O’Connell: 

Q. Was there anything said, either during your confer¬ 
ence with the Bench or in open court, that it was possible 
under the wording of the order of sentence and suspension 
thereof for the Court arbitrarily to bring in either Pellev 
or Summerville for sentence at any time within five vears, 
without anything more? A. Nothing to that effect was 
said. 

Mr. O’Connell. You may examine. 

C ross-Exam ination 
By Mr. Wilson: 

Q. Mr. McNeill, I want to read to you the judgment 
which was entered in the Superior Court in the February 
term, Criminal, 1935, in the case of— 

Mr. O’Connell. February 18, "wasn’t it? 

Mr. Wilson. Yes, February 18, 1935. 


442 
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Bv Mr. 'Wilson. 

V 

Q. (Continuing)—in the case of State vs. William Dud¬ 
ley Pelley and Robert C. Summerville, judgment No. 13, 
which document is included within the certified papers 
which accompanied the requisition of the Governor of 
North Carolina for the extradition of William Dudley 
Pelley. 

I want you to have in mind the question which I shall 
propound at the end of the reading of this judgment, to as¬ 
certain whether this judgment fails to reflect the sentence 
which was imposed on Pelley and the disposition of the 
case under the two grounds. A. All right. 

Q. I read: 

“For the purpose of judgment hereafter to be pro¬ 
nounced in the above-entitled causes and the making of 
the record in the same, it appears that the trial of the mat¬ 
ter above entitled consumed thirteen full days and went 
over for final determination into the fourteenth day, the 
defendants, along with two other companion defendants, 
having been charged in the bill of indictment, containing 
16 counts, with certain violations under the statutes num¬ 
bers 2059, et cetera, being the Capital Issues Law of North 
Carolina, Chapter 149 Public Laws of 1927, and that at the 
conclusion of the evidence for the State, upon motion, 13 
of the original counts therein were dismissed and a verdict 
of Not Guilty entered. That thereupon three counts were 
submitted to the jury, and in its verdict the jury returned 
a verdict of Not Guilty on another of the counts, 
443 leaving verdicts of guilty on two counts as against 
the two defendants Pelley and Summerville named 
above.” 

Now, Mr. McNeill, 1 have come to the conclusion of the 
first paragraph. Does your memory cause you to find any 
fault with the statement I have just read to you? A. 
No, sir. 

Q. I shall continue to read: 

“The judgment of the Court is as to both defendants, 
the judgment being individual, that the defendant Pelley 
be confined in State’s Prison at Raleigh, at hard labor, for 
a period of not less than one nor more than two years. 
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“The foregoing sentence of imprisonment is suspended 
for a period of five years, on the following conditions: 

“One—’’ 

Before I state “one,” does that accurately reflect the be¬ 
ginning of the sentence on that first count? A. According 
to inv memory, ves. 

w v 7 v 

Q. I just read, Mr. McNeill, the statement: 

“that the defendant Policy be confined in State’s Prison 
at Raleigh, at hard labor, for a period of not less than one 
nor more than two years.” 

A. I think 1 said in mv testimony one rear. I think what 

» • • 

you have read is correct. 

Q. Then, I continue: 

“The foregoing sentence of imprisonment is suspended 
for a period of five years, on the following condi- 
444 tions:” 

Is that suspension correct? It was for five years? A. 
According to mv memory, it was. 

Q. I shall now read the conditions: 

“One. That the defendant Pellcy pay a fine of one 
thousand dollars and the costs of the case, which bill of 
cost has been approved by the Court as made up by the 
Clerk, and which, under the authority of the Court, is to 
include the total amount ordinarily for which the bill is 
made up by the Clerk, together with the exact amount 
which Buncombe County has heretofore paid out for the 
expenses of the jury during the 13 days and the expenses 
of the official court stenographer, it being the intent of the 
Court to reimburse fully the county for each amount ex¬ 
pended by it.” 

Do you find any fault with that condition? A. No, sir; 
that was what the Court said. 

Q. “Two. That the defendant be and remain continu¬ 
ously of good behavior.” 

Have you any fault to find with that condition? A. That 
was what the Court said. 
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Q. “Three. That he not publish and/or distribute in 
the State of North Carolina any periodical which has to 
do with, or contains in it, any statement relating to a stock 
sale transaction or any report of any corporation as to its 
financial value, with the purpose of effecting a sale of stock 
in said corporation, without complying with' the capital 
sales issue statute.” 

A. That is correct. 

445 Q. “Judgment of the Court is, as to defendant 
Summerville, that he be confined in the State’s prison 

at Raleigh, at hard labor, for a period of not less than one 
nor more than two years. The foregoing judgment of im¬ 
prisonment is suspended for a period of five years, on the 
following conditions:” 

You need not trouble yourself to answer that, Mr. Mc¬ 
Neill, because that pertained to the other defendant, and 
at the point where I leave off there appear three para¬ 
graphs, numbered, respectively, “1,” “2,” and “3,” per¬ 
taining to the conditions of Summerville’s sentence. 

Then there is a concluding paragraph in this judgment, 
as follows: 

“On count No. 2 against the defendants Pelley and Sum¬ 
merville, prayer for judgment continued for five years.” 

Is that correct? A. That is my recollection. 

Q. That completes the judgment. Will you state whether 
or not the judgment as actually pronounced by the Court 
varied from the judgment which T have read to you? A. 
I do not think it did. 

Q. By your answer do you mean that the judgment as 
pronounced and the judgment as read to you are, accord¬ 
ing to your memory, identical? A. Yes, sir. 

Q. Were you in court when this judgment was pro¬ 
nounced? A. I was. 

Q. Was William Dudley Pelley present in court 

446 at that time? A. He was. It was in open court. 
The following morning after the conviction, accord¬ 
ing to my recollection. 

Q. Was any appeal actually noted from this judgment? 
A. My recollection is that there was no appeal noted. It 
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was discussed with the Court and with the defendant by 
his counsel, but there was no official notation of an appeal, 
according to my recollection. 

Q. Was any objection interposed by you or by Pelley to 
the terms of this judgment as pronounced by the Court 
after it was pronounced? A. No, sir, not afterward. I 
argued against the amount of fine and the costs before it 
was imposed, but finally it was accepted and no objections 
were made afterward. 

Q. After the imposition of this judgment, no objection 
was interposed? A. No, sir. 

Q. And, as you say, no appeal was taken? A. No, sir. 

Q. As an all-inclusive question, there was no objection 
to the fact that the judgment upon the first count was su¬ 
spended for a period of five years on certain conditions, 
while in respect of the second count the prayer for judg¬ 
ment was continued for five years? A. You speak of the 
first and second counts. Assuming those were the two on 
which the conviction was had— 

Q. (Interposing) That is correct. A. (Continuing)— 
then I will answer your question that there were no objec¬ 
tions to the fact that the conditions of the two counts 
447 were different or that the suspensions were on dif¬ 
ferent terms. 

Q. After the imposition of sentence were there any dis¬ 
cussions by you or by your client with the Court which op¬ 
erated to modify the terms of the judgment? A. My recol¬ 
lection is that there were none. The effort immediately 
after the judgment was to get hold of the money to meet 
the terms of it. 

Mr. Wilson. That is all. 

Redirect Examination 
By Mr. O’Connell: 

Q. Do you know of your own personal knowledge that 
the thousand dollars and costs were paid into court? A. 
T do. 

Mr. O’Connell. That is all. 

Mr. Wilson. T have nothing else. 

ROBERT H. McNEILL 
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Subscribed and sworn to this 27th day of March, A. D. 
1940. 


LLOYD L. HARKINS 


Notary Public in and for the 
District of Columbia. 

My commission expires September 1, 1942. 

448 United States of America 
District of Columbia 

I, Lloyd L. Harkins, a notary public duly commissioned 
and qualified in and for the District of Columbia of the 
United States, aforesaid, do hereby certify that, pursuant 
to notice, there came before me on the 27th day of March, 
A. D. 1940, at 2 o’clock p. m. ? in the office of T. Edward 
O’Connell, 424 Fifth Street, Northwest, Washington, D. C., 
the following-named person, to wit, Robert H. McNeill, 
who was by me duly sworn to testify the whole truth and 
nothing but the truth of his knowledge touching and con¬ 
cerning the matters in controversy in this cause, and that 
he was thereupon carefully examined, upon his oath, and 
his examination reduced to writing under my supervision; 
and that the deposition is a true record of the testimony 
given by the witness; and that the said witness read the 
same and subscribed his name thereto. 

I further certify that I am neither attorney or counsel 
for, nor related to or employed by, any of the parties to 
the action in which this deposition is taken, and, further, 
that I am not a relative or employee of any attorney or 
counsel employed by the parties hereto or financially in¬ 
terested in the action. 

In witness whereof I have hereunto set my hand and af¬ 
fixed my notarial seal this 27 day of March, A. D. 1940. 

LLOYD L. HARKINS 

Notary Public in and for the 
District of Columbia. 

My commission expires September 1, 1942. 
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449 Filed Jul 26 1940 Charles E. Stewart, Clerk 

In the Superior Court 
Order #206 T. H. C. 

North Carolina 

Buncombe County 

State 

v. 

W. D. Pelley 

The Court having issued a capias for the above named 
defendant and it appearing to the Court that there exists in 
Buncombe County much material evidence which is neces¬ 
sary and important for the State in this matter. 

Tt is, therefore, Ordered that the Sheriff of Buncombe 
Countv be, and he hereby is authorized and directed to take 
possession of any material or thing of any nature whatso¬ 
ever, wherever the same mav be found, which may be of anv 
materiality to this cause or any other criminal action 
against the said W. D. Pelley of any nature whatsoever, and 
hold and preserve said material or thing or things as evi¬ 
dence until further orders of this Court. 

This the 19th day of October, A. D. 1939. 


Judge Presiding 

450 Filed Jul 26 1940 Charles E. Stewart, Clerk 
Head of Silver Shirts is Cited to Court 

ASHEVILLE, N. C., Oct. 19—(AP)—William Dudley 
Pelley, head of the Silver Shirts of America, was cited today 
to appear in Superior Court here on charges of violating 
the conditions of two suspended sentences, including allega¬ 
tions that he had “consorted with known enemies of Amer¬ 
ican institutions,’’ distributing publicity aimed at the 
“overthrow of our government,” and “leveled disgusting 
epithets at the office of the President of the United States.’’ 

Superior Court Judge Zeb Nettles issued a capias order¬ 
ing that Pelley be taken in custody and required to give 
$10,000 bond for his appearance at the November term of 
court. 
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Nettles explained that he did not direct that the Silver 
Shirt chieftain be brought before him immediately because 
he was solicitor when Pelley was convicted in 1935 on 
charges of violating the state “blue sky” law and of fraud¬ 
ulent misrepresentation in connection with the operations 
of Galahad College and the Galahad Press, both enterprises 
under Pellev’s control. 

On the “blue sky” charge, Pelley was sentenced to pay 
a fine of $1,000, and to serve one to two years in prison, sus¬ 
pended upon conditions that he refrain from the alleged il¬ 
legal activities, and upon the second charge prayer for judg¬ 
ment was continued upon condition that he conduct himself 
properly. 

Another allegation made in the judge’s order today was 
that there were “many reasons” to indicate Pellev was 
being financed by “foreign and un-American sources.” 

The Dies Committee, investigationg un-American activ¬ 
ities, recently sought to bring Pelley before it to answer 
questions about his Silver Shirts organization and other 
activities but the committee representatives reported they 
were unable to find him and serve a subpoena upon him. 

451 Filed Jul 26 1940 Charles E. Stewart, Clerk 

State of North Carolina 
Governor’s Office 
Raleigh 

Clyde R. Hoey 

Governor 

March 28th, 1940. 

General Albert L. Cox, 

Attorney at Law, 

Shoreham Building, 

Washington, D. C. 

My dear General: 

I have your letter of March 27th, 1940, and thank you for 
the interest which you have manifested in my behalf in 
trying to have me relieved from attendance in the Pelley 
trial. In the event Mr. O’Connell refuses to release me, I 
will appreciate it greatly if you will take the matter up 
with the Judge. You are authorized to say to Mr. O’Con- 
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nell that I do not know anything in the world about the 
transaction with reference to Mr. Pelley in any particu¬ 
lar, except that I received in the mails an application from 
the Solicitor of the District asking for the extradition, and 
it was made out in proper form and I granted it in the reg¬ 
ular routine incident to the office. 

I had no discussion with anybody about it and have no 
information with reference to the case in any way except 
such as revealed in the application for extradition, which 
was honored and forwarded to the District of Columbia. 
However, if there is anv statement about anv matter that 
I have any information about that either Mr. O’Connell 
wishes or the court desires, I will be glad to answer any 
such inquiries under affidavit and forward. 

I have several engagements and it is a practical im¬ 
possibility for me to get away to go to Washington on 
April 3rd, and my whole schedule through April and May 
is crowded. I am sorry to bother you, General, about this 
matter, but it will be a very great convenience to me if I 
may be relieved of the obligation to attend court 

452 about a matter of which T have absolutely no knowl¬ 
edge and cannot testify to anything that w’ould 

either help or injure the chances of Mr. Pelley. 

With sentiments of esteem and regard, I am 

Yours verv trulv, 

CLYDE R. HOEY 

453 Endorsed: Filed Jul 26 1940 Charles E. Stewart, 
Clerk. 

Rep. Dies Strikes Back at Silver Shirt Chief. 

Seeks to Have Suspended Term Against Pelley Put Into 

Effect. 

Washington Bureau of The Asheville Citizen. 

Washington, Sept. 11.—Chairman Martin Dies (D., Tex.) 
of the house committee investigating un-American activi¬ 
ties, will move to have a suspended prison sentence, pend¬ 
ing in North Carolina against William Dudley Pelley, put 
into effect, he declared today. 
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The announcement came as a sequel to Pelley’s suit, filed 
Saturday in federal district court here, seeking $3,150,000 
damages from Dies, members of his committee, and a com¬ 
mittee investigator. Pelley maintains headquarters in 
Asheville as chief of the Silver Shirts, an organization the 
Dies committee has been investigating. 

Dies first greeted news of the suit with apparent indiffer¬ 
ence, but following receipt of information from his con¬ 
gressional district in Texas that Pelley allegedly has been 
conducting an extensive propaganda campaign against him, 
the Texan hit back. 

Pelley was convicted in superior court in Asheville of 
violation of the state capital issues law, and sentenced to 
from one to t-wo years in prison. The sentence imposed 
Feb. 18, 1935, was suspended for a period of five years, on 
payment of a fine of $1,000 and the costs amounting to 
$719.50. It is this sentence, which was suspended on condi¬ 
tion of good behavior for the five-year period, that Dies 
would have put into effect. 

Dies said he would get in touch with the solicitor of the 
Asheville district immediately, and request him to ask the 
court to put the sentence into effect. 

“If this fails”, the Texas congressman declared, “I in¬ 
tend to have criminal libel action brought against Pelley by 
the authorities in the second Texas congressional district, 
and T may even sue him myself.” 

Advised Of Pamphlets 

Dies said he had received several telegrams about 
pamphlets Pelley is alleged to be circulating in the Texan’s 
district, pamphlets he believes are aimed at defeating him 
should he run for reelection to congress. 

He said he would base the libel actions on the “under¬ 
ground propaganda campaign” he charges is being carried 
on by Pelley in his district. Dies said the campaign, ap¬ 
parently backed by a large amount of money, attacks both 
him and his committee. I have evidence that one business 
man in Houston ordered 5,000 of these pamphlets.” 

Pelley’s suit against Dies and other members of the 
house committee is based on allegations made by commit¬ 
tee members during the recent investigation of Pelley and 
his Silver Shirts. The committee made an unsuccessful 
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search for the Asheville publisher, in order to subpoena him 
before it. 


Solicitor Robert M. Wells, of the nineteenth North Caro¬ 
lina judicial district, last night said he had received no re¬ 
quest from Rep. Martin Dies that a suspended sentence 
pending against William Dudley Pellev be put into effect. 

454 Endorsed: Filed Jul 26 1940 Charles E. Stewart, 
Clerk. 

Dies Group Sends Investigator Here for Policy Probe 

Comes Here By Airplane For Brief Conference With 

Authorities 

Files Examined By Prosecutor 

Tax Collector Attaches Printing Equipment In 
Biltmore Plant 

The Dies committee investigating un-American activities 
sent a representative here from Washington yesterday by 
airplane as Buncombe county superior court authorities be¬ 
gan examining behind locked doors records of William Dud- 
lev Pellev confiscated Thursday under a court order. 

Attendants at the Asheville-Hendersonville airport said 
a government plane landed at the field late yesterday after¬ 
noon and took off for Washington approximately an hour 
and a half later. 

From other sources it was learned Robert Barker, Dies 
committee investigator, conferred briefly with officials in 
the courthouse and then returned to Washington. 

‘Not Ready To Discuss Purpose’ 

Chairman Dies of the house investigating committee an¬ 
nounced in Washington that an investigator had been dis¬ 
patched to Asheville “for a purpose we are not ready to 
discuss yet." 

It was indicated in Washington, according to an Associ¬ 
ated Press dispatch, that the agent was sent here in connec¬ 
tion with an investigation of Pellev, who has been the 
object of a committee search. 
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In superior court here Judge Zeb V. Nettles, who issued a 
capias Thursday for Pellev’s arrest and then signed an 
order directing Sheriff Brown to seize any records that 
might be used as evidence, placed his name on a second 
order yesterday appointing Robert R. Williams and 
Thomas J. Harkins to represent the state in the matter. 

This was done to avoid embarrassing Solicitor Robert 
M. Wells who served on Mr. Pelley’s defense counsel when 
the Silver Shirt leader was convicted in Buncombe county 
superior court in 1935 of violating blue sky laws and mak¬ 
ing fraudulent representations. 

Williams Examines Records 

Pelley is under a suspended sentence in one of these 
cases, and judgment has never been entered in the second. 
It is on the latter that the state is expected to act when 
Pelley is apprehended. 

Meanwhile at the courthouse Mr. Williams began exam¬ 
ining the voluminous files and records of Pelley publishers. 
These were seized at Pelley’s headquarters in the old Ashe- 
ville-Oteen bank building at Biltmore. 

Upon reports that a truck was seen removing furnishings 
from the publishing house late Thursday night, Tax Col¬ 
lector William A. Swain, Jr., yesterday attached all print¬ 
ing equipment in the plant. 

Mr. Swain explained that the machinery is listed for 
taxes under the name of Mrs. M. Heley Pelley and that 
there is approximately $275 due in taxes on it. 

According to the levy made by Mr. Swain, the equipment 
will be sold at auction on November 3 unless taxes are paid 
by that time. 

Owes Back Taxes 

Mr. Pelley, Mr. Swain said, owes back taxes on personal 
property valued at approximately $5,000. He said he had 
levied on this property also, but was unable to locate it 
yesterday. He pointed out that the listing w*as made by 
the board of tax supervision in bulk, after Mr. Pelley did 
not list his taxes. 

The levy was made by Mr. Swain upon the advice of tlie 
countv attornev after the tax collector’s office had been in- 

•> w 
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formed some property was being removed from the Pelley 
building. 

While Mr. Williams was going through documents, rec¬ 
ords, correspondence files, publications and other material 
seized under the court order, sheriff’s deputies were con¬ 
tinuing a search for Pelley himself. 

455 Nettles Orders Sheriff to Seek Silver Shirter 

Judge Announces Plan to Place Pelley Under $10,000 

Bond. 

Raps His ‘Propaganda’ 

Savs Defendant Has ‘Broken Promises’ Made to Court in 

1935. 

A capias was issued in Buncombe county superior court 
today for the arrest of William Dudley Pelley, self-styled 
chieftain of the Silver Shirts legion. 

Judge Zeb V. Nettles, presiding, ordered the court clerk 
to issue the capias just prior to noon today. At the same 
time, Judge Nettles read a prepared statement setting forth 
that Pelley’s “breaking of promises” made at the time he 
was convicted in superior court here in 1935 prompted the 
issuance of the capias. 

Judge Nettles also cited Pelley’s engaging in “practices 
and propaganda which deserve the severe condemnation of 
all good American citizens.” 

Search Skvland Press 

The capias was promptly turned over to the sheriff’s de¬ 
partment and deputies sheriff were sent to Pelley’s Sky- 
land Press and Silver Shirts headquarters at Biltmore to 
make the arrest. The deputies searched the building, and 
failing to find Pelley, informed his secretary that Pelley or 
his attorney was directed to get in touch with Sheriff Lau¬ 
rence E. Brown or the sheriff will take “further action.” 

It was understood that the whereabouts of Pelley was 
not revealed at his headquarters, the former Biltmore- 
Oteen bank building which he purchased some time ago. 

The judge directed Sheriff Brown to make every effort to 
apprehend Pelley and bring him into court in order that 
Pelley could be placed under a bond of $10,000 for his ap¬ 
pearance before Judge J. A. Rousseau at the November 
term of superior court. 
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Convicted in 1935 

Pelley, whose activities with the Silver Shirts have been 
in the spotlight of the Dies committee’s investigations of 
un-American activities recently, was convicted in the su¬ 
perior court on two “distinct felonies” at the February 
term in 1935. One was violation of the blue sky laws and 
the other was a crime “involving high moral turpitude, 
namely, that of making fraudulent representations,” Judge 
Nettles pointed out in court today. 

Pelley was sentenced for from one to two years in State’s 
prison on the blue sky law violation, and the prison sentence 
was suspended by Judge Wilson Warlick, presiding, on 
payment of a fine of $1,000 and the costs upon condition the 
defendant “be and remain continuously on good behavior.” 

On the conviction for fraudulent representations, Judge 
Nettles pointed out, prayer for judgment was continued for 
five years. 

Both Pelley and an associate, Robert C. Summerville, 
were convicted on two counts in the 1935 trial. Among the 
conditions on which the prison sentences were suspended 
was the condition that Pelley make immediate payment of 
the $1,000 fine and costs of the trial, which totaled $719.50. 

Other Conditions 

The prison term of Pelley was suspended on the follow¬ 
ing other conditions: 

1. That he continue of good behavior for a five-year pe¬ 
riod. 

2. That he not publish or distribute in North Carolina 
any periodical, and particularly anything that has to do 
with stock sale transactions or reports of corporations. 
Similar conditions were imposed on Summerville. 

Sometime later, 1936, Pelley announced his candidacy 
for president of the United States on a platform of “For 
Christ and the Constitution.” 

It was in 192S at Pasadena, California, that Mr. Pelley 
says he had an experience which changed his life. At the 
time, Pelley allegedly “died.” He was supposed to have 
remained dead for only “seven to 10 minutes” and then 
returned to earthly existence. This incident in Pelley’s 
life won him wide notoriety. 
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It was understood that an attorney named Hatfield from 
Washington, D. C., was in Asheville to represent Pelley in 
the current action by Superior Court Judge Nettles. An 
Asheville attorney went to the sheriff’s department today 
to obtain a copy of Judge Nettles. An Asheville attorney 
went to the sheriff’s department today to obtain a copy of 
Judge Nettles’ statement read in court just before noon, 
explaining that the copy was desired by the Mr. Hatfield, 
who was an attorney for Mr. Pelley. 

Weaver Asked Probe 

Mr. Pellev’s name has been associated with a number of 
developments in Washington (D. C.) news in recent months. 
In August, Representative Zebulon Weaver of this district 
of North Carolina moved for a congressional investigation 
of Pelley’s activities, charging that Pelley was “stirring 
up unrest among Indians” on the Cherokee reservation in 
Western North Carolina. 

A subpoena for Pelley was issued by the Dies committee 
in connection with its investigation of his Silver Shirts in¬ 
terests, but the man was not located. The Dies committee 
sought to have Pelley testify regarding alleged efforts of 
the Silver Shirts to “sabotage” the work of the committee. 

“Broken Promises” 

“Since these convictions,” Judge Nettles said, “this 
court has been informed Pelley has not only broken the 
promises which he made to the court, but has engaged in 
practices and propaganda which deserve the severe con¬ 
demnation of all good American citizens. He has continued 
to prey upon and collect money from credulous neurotic 
people to his own enrichment by appealing to their basest 
religion, moral, racial and social prejudices. He has at¬ 
tempted to reap financial profit by engaging in every pos¬ 
sible form of un-American activities. He has leveled dis¬ 
gusting epithets against the office of the president of the 
United States. He has consorted with known enemies of 
American institutions. There are many reasons to believe 
that he is being paid from foreign and un-American 
sources.” 

In ordering the clerk to issue the capias for Pelley’s ar¬ 
rest, Judge Nettles requested Robert R. Williams and 
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Thomas J. Harkins, leading attorneys here, to present the 
matter whenever Pellcv is brought into the court. This was 
done, the judge jjointed out, in order not to “embarrass” 
Solicitor Robert M. Wells, who, in 1935, was a member of 
the defense counsel for Pelley during his trial. 

Text Of Statement 

The prepared statement read by Judge Nettles at the 
time he ordered the capias issued for Pelley is as follows: 

“At the February term, 1935, W. D. Pelley was convicted 
in this court for two distinct felonies, one for violating the 
Blue Sky laws, and the other for a crime involving high 
moral turpitude, namely that of making fraudulent repre¬ 
sentations. At that time information came to the attention 
of the court that Pelley was collecting sums of money from 
credulous people by playing upon their religious, racial and 
social prejudices and fears. It was suggested even at that 
time that he was being paid for his propaganda by sinister 
foreign sources. He pleaded for mercy and promised to 
lead a decent life. 

“Pellev was sentenced for one to two vears in the state’s 
prison on one of these convictions, but on account of these 
assurances, Judge (Wilson) Warlick, a humane and just- 
judge, suspended the prison sentence for five years upon 
payment of a fine of $1,000 and costs and upon condition 
that the defendant “be and remain continuously on good 
behavior.” 

“On the conviction for fraudulent representations, 
prayer for judgment was continued for five years. 

“Deserves Condemnation 

“Since these convictions, this court has been informed 
Pelley has not only broken the promises which he made to 
the court, but has engaged in practices and propaganda 
which deserve the severe condemnation of all good Ameri¬ 
can citizens. He has continued to prey upon and collect 
money from credulous neurotic people to his own enrich¬ 
ment by appealing to their basest religious, moral, racial 
and social prejudices. He has attempted to reap financial 
profit by engaging in every possible form of un-American 
activities. He lias leveled disgusting epithets against the 
office of the President of the United States. He has con- 
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sorted with known enemies of American institutions. There 
are many reasons to believe that he is being paid from for¬ 
eign and un-American sources. He is now said to be con¬ 
ducting his nefarious practices from some secret hiding 
place; made afraid by his knowledge of his own wicked mis¬ 
deeds, to face in public his fellow American citizens. 

Enjoys Laws’ Protection 

“Here is a man enjoying the protection of our laws. He 
has deliberately violated our laws against crime. He is a 
felon. Such conduct on his part would in the country he 
professes to ape, admire, love and respect, forfeit his life. 
He deals in accusations, loud boastings, preens his feathers 
like a peacock and struts upon the stage of life, falsifying 
facts and hurling accusations. In his desperation to gain 
attention and occupy the spotlight, he has even accused our 
great President of high crimes and misdemeanors. He 
professes to be a friend of the American people and at the 
same time advocates class, racial and religious hatred. 

“It is not those, Mr. Solicitor, from without that we must 
watch, but those so-called saviours of mankind who are 
preaching a doctrine deadly to American institutions. This 
defendant who has been moving in our midst seeking to 
further the cause of Xaziism with himself as the dictator, 
seeking to destroy justice and liberty and abolish all laws, 
living under the very protection of that law he is seeking 
to overthrow and trying to undermine our system of gov¬ 
ernment. Such a man cannot deserve the blessings of a 
government like ours. He is a menace to our society. Gra¬ 
titude is one of the most beautiful attributes of human 
character. This man ‘smites’ the hand that feeds him and 
has the unenviable record and distinction of being a con¬ 
temptible ingrate. 

“Helped Unravel Course’’ 

“We do not have to defend our system of government 
from a character or individual. For three weeks I sat 
here in this very courtroom and helped unravel a course 
of crooked dealing, thievery and stealing sufficient to damn 
any man, much less this contemptible seeker after notori¬ 
ety, W. D. Policy, so-called and self-styled leader of the 
Silver Shirts, convicted felon, not now even a citizen of 
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our country. A Buncombe county jury says he is not, yet 
he would be our dictator and would tell our country what 
to do. 

“We have diffused in this great land of ours well-being 
among the whole population to an extent without parallel 
in any other country in the world. We have furthered 
peace-keeping, peace-loving, among our peoples; we have 
set a splendid example of the broadest religious toleration 
and freedom, and we have welcomed newcomers from all 
parts of the earth and have proved that they are fit for 
political freedom. These are some of the practical things 
we have accomplished in this great nation of ours. They 
are the triumphs of reason, enterprise, courage, faith and 
justice over passion, selfishness, inertness, timidity and 
distrust. 

“Man’s Work To Do” 

“In these davs of trouble and of dailv national emergen- 
cies, there is a great comfort in the thoughts and recollec¬ 
tion of Washington, Jefferson, Jackson, Lincoln, Wilson 
and hundreds of other great Americans who gave their 
lives that our country might live. The zeal of justice, of 
learning and humanity lies deep in the American heart. 
Whenever a man tries to tear down the institutions of this 
great democracy by boring from within, Mr. Solicitor, then 
I say that we should be on our guard and get to work. It 
is well to be a gentleman and a scholar, but after all it is 
better to be a man ready to do a man’s work and face the 
practical things of life. 

“We have a man’s work to do in making democracv 
work here in this nation of ours; to preserve its institu¬ 
tions, its freedom, its Christianity, is men’s work. We 
must preserve and obey our laws. We must enforce out¬ 
laws. We must be tolerant. We must be religious. We 
must do our utmost to carry on where our fathers and 
mothers left off in order to hand down to our children a 
better citizenship, but eternal vigilance is the price of 
liberty. 

“Owes Debt To Society” 

“W. D. Policy has set up in our midst a printing press 
and is sending out to the country at large messages devoted 
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to bigotry, class and racial hatred, religions intolerance, 
with the end in view of overthrowing our government. He 
owes a debt to society, Mr. Solicitor, for his criminal con¬ 
duct, having been heretofore convicted of two felonies in 
this county. 

“I direct you, Mr. Clerk, to issue a capias for the arrest 
of this man and have him brought before this court, Mr. 
Sheriff, to be dealt with under the law and justice. Mr. 
Sheriff, T hope that you will make every effort to appre¬ 
hend this man and bring him before this court in order 
that he may make a bond in the sum of $10,000 for his ap¬ 
pearance before Judge (J. A.) Rousseau at the November 
term of this court. 

“Mr. Solicitor, I would not want to embarrass vou at 
all in this matter, and on account of your connection with 
the case, T will request Mr. R. R. 'Williams and Thomas J. 
Harkins to present the matter whenever he is brought be¬ 
fore the court. 

Judge Nettles expressed the opinion that any action of 
the court would be based on the second count, in which 
prayer for judgment was continued for five years. He said 
he regarded the other count as finally disposed of with the 
payment of the fine and costs. 

Attempts of a Times reporter to reach "William Dudley 
Pellev at his headquarters in Biltmore today were unsuc¬ 
cessful. 

A reporter telephoned the Skyland Press office of Pelley 
a short time after the capias for the Silver Shirts leader’s 
arrest had been issued in the superior court. A woman an¬ 
swered the telephone. 

456 Filed July 26, 1940 Charles E. Stewart, Clerk 

Believes Pelley Will Escape Conviction Here 

Solicitor Wells Expresses 
Opinion Evidence Lacking 
To Convict Leader 

That the state has insufficient evidence to build up a case 
against William Dudley Pelley, leader of the Silver Shirts, 
was the opinion expressed yesterday by Solicitor Robert M. 
Wells to an Asheville Advertiser representative. Mr. Pel- 
ley, who eluded capias servers for several months finally 
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came out of his burrow before the Dies Committee. He is 
out on $2,500 bond for a hearing in Asheville on March 12. 

Solicitor Wells pointed out that the Federal Government 
had no damaging facts to hold Mr. Pelley on and predicted 
that he would be freed here unless the state has evidence of 
which he is now ignorant. 

It is contended on one hand that Mr. Policy’s recent ac¬ 
tivities have violated provisions of a suspended sentence, 
while a contrary opinion points out that Buncombe County 
has no case, as the Silver Shirt leader was not held for fed¬ 
eral violations. Several years ago, before holding an elec¬ 
tive office, Solicitor Wells represented Mr. Pelley in a legal 
capacity. 

457 Endorsed: United States Court of Appeals for the 
District of Columbia Filed Aug. 3 1940 Joseph W. 
Stewart Clerk. 

In the United States Court of Appeals for 
The District of Columbia 

Court of Appeals No-. 7734 

William D. Pelley, Appellant 
vs. 

John B. Colpoys, Respondent 
Designation of Record for Printing 

The Clerk of the Court will please print the transcript 
of record herein as filed, except to omit the following por¬ 
tions : 

1. Page 453—All except article entitled “Representative 
Dies strikes back” etc.—through “be put into effect.” 

2. Page 454—All except article entitled “Dies group 
sends investigator” etc.—through “for Pelley himself.” 

3. Page 455—All except article entitled “Nettles’ Or¬ 
ders” etc.—through Page 455-A “answered the telephone.” 

4. Page 456—All except article entitled “Believes Pel- 
ley will escape”—through “in a legal capacity.” 

T. EDWARD O’CONNELL 
Attorney for Appellant, 

424 5th St., N. W., 

District 5560 
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Copy of the foregoing acknowledged this 3rd day of Au¬ 
gust, 1940. 

ARTHUR B. CALDWELL 

Assistant District Attorney 

I consent to the above designation. 

ARTHUR B. CALDWELL 
Asst. U. S. Atty. 

Endorsed on Cover: No. 7734 William D. Pelley, Ap¬ 
pellant vs. John B. Colpovs LTnited States Court of Ap¬ 
peals for the District of Columbia Filed Jul 31 1940 Joseph 
W. Stewart, Clerk. 
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1 Endorsed: United States Court of Appeals for the 

District of Columbia Filed Feb 3-1941 Joseph W. 
Stewart, Clerk 

In the District Court of the United States for the 
District of Columbia 

Habeas Corpus No. 2067 

In re Habeas Corpus William D. Pelley. 


Requisition #781 

Filed March 12 1940 


No. 13 

formerly #600 

In the Superior Court 
August Term, 1934. 

State of North Carolina County of Buncombe 

State 

vs 

William Dudley Pelley, Robert C. Summerville, 

Don D. Kellogg, H. M. IIardwicke 

Bill of Indictment 
First Count . 

The jurors for the State upon their oath present that 
William Dudley Pelley, Robert C. Summerville, Don D. Kel¬ 
logg and H. M. Hardwicke, late of the County of Buncombe, 
State of North Carolina, on or about the first day of April, 
1932, and at divers other times before and after said date, 
with force and arms, at and in said County, did unlawfully, 
wilfully, knowingly, fraudulently and feloniously sell and 
cause to be sold, and offered for sale, and caused to be 
offered for sale, and solicited the sale and distri- 
2 bution of securities and stocks of Galahad Press, 
Incorporated, a corporation organized under the 
laws of the State of New York, with its principal place 
of business in Asheville, North Carolina, to divers per¬ 
sons, through advertisement and otherwise, in a periodical 
and magazine published, mailed and distributed in said 
State and County, entitled “LIBERATION”, and by let- 
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ters, circulars, etc., which said securities and stocks were 
not exempted by and not registered as provided in the pro¬ 
visions of Chapter 149 of the Public Laws of North Caro¬ 
lina, enacted by the General Assembly of North Carolina, 
Session of 1927, and Chapter 71A of the Consolidated Stat¬ 
utes of North Carolina and all acts amendatory thereof, 
without having first registered as a dealer and dealers, and 
salesman and salesmen in the Office of the Corporation Com¬ 
mission and Commissioner of North Carolina, as provided 
by Chapter 149 of the Public Laws of North Carolina, en¬ 
acted by the General Assembly of North Carolina, Session 
of 1927, and Chapter 71A of the Consolidated Statutes of 
North Carolina and all acts amendatory thereof, against the 
form of the Statute in such cases made and provided, and 
against the peace and dignity of the State. 

Second Count. 

The jurors for the State upon their oath further present 
that William Dudley Pelley, Robert C. Summerville, Don 
D. Kellogg and H. M. Hard-wicke, late of the County of Bun¬ 
combe, State of North Carolina, on or about the first day of 
April, 1932, and at divers other times before and after said 
date, with force and arms, at and in said County, did unlaw¬ 
fully, wilfully, knowingly and feloniously, and for the pur¬ 
pose of selling securities and stock of Galahad Press, Inc., 
a corporation organized under the laws of the State of New 
York, with its principal place of business in Asheville, North 
Carolina, in this State, fraudulently represent to the pur¬ 
chaser and purchasers, and prospective purchaser 
3 and purchasers thereof, the amount of dividends, in¬ 
terest and earnings which such securities will yield, 
in a magazine, periodical and publication published, mailed 
and distributed in said County of Buncombe, State of North 
Carolina, entitled “LIBERATION”, which said false rep¬ 
resentations as aforesaid were to the effect that: 

“It is a fact surpassing strange that those who have been 
most active in the financial and moral support of the -work 
done by the Galahad Press, The League for the Liberation, 
and The Foundation for Christian Economics this past year, 
have suffered few losses of note. 

“The work -which is being done throughout the nation in 
promoting these wholesome Christian principles, carries 
with it a sturdy, constructive vibration. The growth and 
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prosperity of the Galahad Press this year when other pub¬ 
lishing projects were losing or failing on every hand, car¬ 
ries an esoteric significance not to be ignored. 

“The first year of The Galahad Press closed on February 
7. Starting on a cash capital of $40, it forged its way 
ahead in a time of continually falling markets and ruinous 
depression, gaining in volume of business month by month, 
until it had done $56,731.57 in amount of business for its 
first fiscal vear. 

“It printed and circulated nearly 150,000 copies of its 
publications, and in connection with The League for the Lib¬ 
eration it disposed of 90,000 copies of the weekly Libera¬ 
tion lessons. It paid out $22,372.83 in salaries to its work¬ 
ers and its item of postage alone reached $4,095.21. If its 
present rate of prosperity continues, it will meet its pre¬ 
ferred stock dividend by its annual stockholders meeting- 
date in June.” 


“There remains in the treasury of The Galahad Press 
over $10,000 of preferred stock untouched by the volume of 
business transacted this past year. This stock is valued at 
$10 per share and pays a 6 per cent cumulative dividend,”— 
when in truth and in fact the said Galahad Press, Inc., a 
corporation organized under the laws of the State of New 
York, was not in a prosperous condition and was not in a 
position to meet its preferred stock dividends, and its pre¬ 
ferred stock was not paying 6% dividend, and those who had 
been most active in the financial support of the work done 
by The Galahad Press had suffered losses of note, and the 
disbursements had been much heavier than set forth in said 
representations, and the said Galahad Press was in 
4 an insolvent and failing condition and had lost heav¬ 
ily during the time mentioned in said representations, 
against the form of the Statute in such cases made and 
provided, and against the peace and dignity of the State. 
* • • 


(Signed) ZEB V. NETTLES 

Solicitor. 
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North Carolina 
Buncombe County 

In Superior Court 

State 


vs. 

W. D. Pelley, et al 

State’s Witnesses: 

Stanley Winborne 
W. Bowen Henderson X 
Garland A. Thomasson X 
Geo. S. Anderson 


Those marked X sworn by the undersigned foreman and 

examined before the Grand Jury; and this Bill found. 

A True Bill. 


JACOB F. WEAVER 
Foremm Grand Jury. 
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IN THE 


United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
April T^rm, 1940. 


No. 7734. 

Special Calendar. 


William D. Pelley, Appellant, 

v. 

John B. Colpoys, United States Marshal in and for 
the District of Columbia. 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF ON BEHALF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a final order of the District 
Court of the United States for the District of Colum¬ 
bia, discharging a Writ of Habeas Corpus and dis¬ 
missing the petition upon which the writ was issued 
and remanding the appellant to the custody of the 
appellee. Jurisdiction of the District Court in Habeas 
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Corpus proceedings is authorized by the D. C. Code 
(1929, Title 24, Sec. 201, Title 18, Sec. 57, Title 28, 
U. S. C. Sections 451 et seq.; Rev. Stat. 751). 

Jurisdiction of this Court to review a final order 
in a Habeas Corpus proceeding is acquired by virtue 
of the D. C. Code (1929, Title 18, Sec. 26), which pro¬ 
vides for an appeal to this Court from any final order 
of the United States District Court for the District 
of Columbia. Provision for review by the Court of 
a final order is contained in 28 U. S. C., Sec. 463B, 
43 Stat. 490, 48 Stat. 926. On March 12,1940, the ap¬ 
pellant filed in the District Court a petition for a 
Writ of Habeas Corpus (R. 1), alleging that he was 
illegally restrained from his liberty and in the custody 
of the United States Marshal for the District of Co¬ 
lumbia, respondent herein, and alleging that the said 
respondent was holding appellant in custody for the 
purpose of handing him over to officers from the State 
of North Carolina, for the purpose of taking him out 
of the jurisdiction of the District Court of the United 
States for the District of Columbia to the State of 
North Carolina. The petition further set forth that 
appellant was in the United States Marshal’s custody 
as a result of a decision by the Chief Justice of the 
District Court, who after conducting an extradition 
hearing, ordered that appellant be surrendered to the 
marshal for the purpose of returning him to the State 
of North Carolina. The petition set forth twenty- 
three (23) grounds attacking legality of appellant’s 
detention. On March 18, 1940, return and answer on 
the part of respondent was filed, admitting the deten¬ 
tion and giving as authority for said detention, the 
order of Chief Justice Wheat for appellant’s surren¬ 
der to the agent of the State of North Carolina. Re- 
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spondcnt denied allegations of appellant, one through 
twenty-three inclusive, of paragraph 4 of the pe¬ 
tition, in which appellant attacked the legality of his 
surrender. On information and belief the respondent 
averred the facts to be as stated in the extradition 
papers. On the 5th day of April, 1940, Justice Jesse 
C. Adkins dismissed the petition and discharged the 
writ (R. 186) and on April 19, 1940, Justice Adkins 
denied appellant’s Motion for a Rehearing (R. 187). 
On May 3, 1940, Justice Adkins filed Findings of Fact 
(R. 208) and conclusions of Law (R. 209). The pres¬ 
ent appeal is taken from the order of April 5, 1940 (R. 
186). 


STATEMENT OF FACTS. 

Appellant was arrested in the United States Capitol, 
Washington, D. C., where he was in response to a sub¬ 
poena of a Congressional Committee. The warrant of 
arrest was based on a capias issued in Buncombe 
County, North Carolina. He refused to waive extra¬ 
dition. The Chief Justice of the District Court ordered 
appellant’s surrender. Appellant filed a Petition for 
Writ of Habeas Corpus and writ was issued. After 
Habeas Corpus hearing the lower court dismissed the 
petition and discharged the writ. This appeal is from 
the order dismissing the petition and discharging the 
writ. The record discloses the following facts: 

At the January term of Court, 1935, appellant was 
convicted on two counts of a sixteen count indictment, 
in Buncombe County, North Carolina. On the 17th day 
of February, 1935, the Trial Judge, The Honorable 
Wilson Warlick, of the Buncombe County Superior 
Court, imposed an alternative sentence upon the ap¬ 
pellant, the same being as follows: 
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One to two years imprisonment at hard labor, sus¬ 
pended on condition that appellant pay $1,000 fine, 
costs of Court ($716.00) and remain of good behavior 
for five (5) years and refrain from printing or pub¬ 
lishing any pamphlets relating to a stock transaction in 
the state of North Carolina for five (5) years. 

On the second count upon which appellant had been 
convicted, prayer for judgment was continued for five 
(5) years. Appellant elected to pay the fine of $1,000 
and the costs of the entire proceeding (amounting to 
$716.00) and was then released, without any require¬ 
ment that he remain within the state of North Carolina 
and without any requirement that he report to any 
agency of the state or of the Court. 

The prosecutor in the aforementioned case, Zeb V. 
Nettles, has since become a judge in North Carolina. 
This entire proceeding originated with the issuance 
of a capias by this former prosecutor of appellant, now 
a judge, of his own volition (R. 229), without any com¬ 
plaint or request from the County Prosecutor and with¬ 
out any affidavit of any kind and without any sug¬ 
gestion from the judge who tried this case, the Honor¬ 
able Wilson Warlick, who is still on the bench in Bun¬ 
combe County. 

The now Judge Nettles was assigned by law to 
another Judicial District of North Carolina for the 
October term of 1939, but with the permission of the 
Governor of North Carolina (R. 15), exchanged courts 
with the judge who was assigned to Buncombe 
County. On October 19, 1939, three days after switch¬ 
ing courts, the former prosecutor of appellant, now a 
judge, at his own instance, issued capias for the ar¬ 
rest of appellant. 

At the time of the issuance of the capias, appellant’s 
former prosecutor, now judge, read from a previously 
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prepared unsworn manuscript (R. 259) a venomous, 
personal attack upon appellant and his political beliefs 
and expressed, in no uncertain terms, his own personal 
animosity toward appellant. The assertions in this 
manuscript are supposed to be the basis for the issu¬ 
ance of the capias in the attempt to drag appellant 
back to the state of North Carolina. Yet this manu¬ 
script, in its entirety, was never made part of the 
minutes of the Buncombe County Court or of the court 
record. The former prosecutor thus attempts to ex¬ 
tradite appellant on the basis of a paper which is not 
even part of the court records, but which does appear 
in the files of the Buncombe County Court, as shown 
by the certification of the Clerk of that Court of Ex¬ 
hibit “E”, (R. 262). 

The Extradition Papers also contain a Certified 
Copy of an Order (R. 19), signed by the same judge, 
the former prosecutor of appellant, which clearly 
indicates that the demand is not for the purpose of 
according appellant a hearing, but that he “be brought 
before the Court for the purpose of imposing sen¬ 
tence.” The said Order was signed February 19th, 
1940, three days after the expiration of the five year 
period. This Order also contains a provision extend¬ 
ing the period of suspension of sentence for an addi¬ 
tional five years, though such action is specifically for¬ 
bidden by the Criminal Code of the State of North 
Carolina, Sec. 4556, Par. 4. Counsel for respondent 
admits (R. 137) that the foregoing Order Extending 
Period of Suspension of Sentence “was useless” and 
(R. 156) “that it is unfortunate that the Order of 
February was issued” and that they are not relying 
on the order extending the time, but (R. 156) “are 
relying on the capias entirely.” 



6 


The Lower Court found as a fact (R. 208) that ap¬ 
pellant paid a fine of $1,000 plus costs, as a condition 
to suspension of a jail sentence; that appellant had 
never been charged with a violation of any state or 
Federal law since suspension of sentence (R. 209); 
that the issuance of the capias was not based upon any 
affidavit and that no affidavit whatsoever had been 
submitted to the judge who issued the capias. It was 
stipulated by both parties hereto that appellant was 
free to travel anywhere in the world he pleased, that 
he was not on probation, nor was he on parole. 

Notwithstanding the foregoing, the Lower Court 
held the appellant to be a fugitive from Justice under 
a substantial charge of crime. The Lower Court ruled 
that all questions of double (or former) jeopardy, 
attacks on the jurisdiction of the Buncombe County 
Court, and charges of lack of good faith, or lack of 
due process, could only be raised by appellant in Bun¬ 
combe County, North Carolina. 

STATEMENT OF POINTS. 

Appellant Relies Upon the Following Points, All of 
Which are Contained in the Assignment of Errors 
of Record in This Case: 

1. The Court erred in holding that the Governor 
who requested extradition and who was subpoenaed 
within this jurisdiction may not be questioned, de¬ 
spite the Governor’s own statement that he knows 
nothing about the case, while the same gentleman had 
included in his requisition papers for appellant’s ar¬ 
rest, a copy of an executive order signed by the said 
Governor, transferring appellant’s former prosecutor, 
now judge, from the judicial circuit to which he was 
lawfully assigned, to the Buncombe County Court, 
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where one of the first acts of the former prosecutor 
was to issue capias (R. 17) for the arrest of appellant. 

2. The Court erred in dismissing the petition and 
discharging the writ. 

3. The Court erred in failing to release petitioner 
on court’s own Findings of Fact. 

4. The Court erred in denying prayers of petitioner. 

5. The Court erred in excluding testimony offered 
by petitioner. 

6. The Court erred in refusing to admit in evidence 
defendant’s Exhibits No. 1, 2, 3, 4, 5, 6 and 7. 

7. The Court erred in denying the Motion for a 
Rehearing. 

8. The Court erred in restricting the scope of the 
Habeas Corpus proceeding. 

9. The Court erred in refusing to adopt petitioner’s 
suggested Findings of Fact and Conclusions of Law. 

10. The Court erred in holding that petitioner was 
a fugitive from justice, while at the same time, making 
a finding of fact that petitioner had never been charged 
in anv court of anv state, or of the United States, with 
any violation of law from the date of the suspension of 
imposition of sentence. 

11. The Court erred in holding that petitioner was 
a fugitive, while at the same time making a finding of 
fact that no affidavit of any kind had been filed alleg¬ 
ing a violation of law by petitioner. 

12. The Court erred in holding that, even though 
petitioner was not charged with the breach of any 
condition of his suspended sentence, he was a fugitive 
when the capias was issued for him. 
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13. The Court erred in holding that petitioner was 
a fugitive from justice when a capias, not based upon 
an affidavit, was issued against petitioner, while the 
petitioner was absent. 

14. The Court erred in concluding as a matter of 
law that petitioner was a fugitive from justice, while at 
the same time making a finding of fact, that petitioner 
had paid a fine of $1000, plus costs of $716.00, as a 
condition of suspension of sentence, and making a 
further finding of fact that no affidavit relating to a 
violation of the said conditions of suspension of sen¬ 
tence had been submitted to the judge who issued 
capias for petitioner, and that the aforementioned 
costs covered the entire case. 

15. The Court erred in holding that petitioner’s 
prosecutor, now a judge, might sentence petitioner to 
jail, without any showing of a violation of law, or 
breach of condition attached to suspension of judg¬ 
ment, while the judge, before whom the case was tried 
and who still sits on that bench, has never had occasion 
to cite petitioner for any violation of the terms of his 
suspension of sentence. 

16. The Court erred in holding that a North Caro¬ 
lina Court may induce a defendant to waive his right 
of appeal by suspending sentence on one of two counts 
and suspending the imposition of sentence on the other 
count, and then revoke the suspension and impose the 
sentence, long after the time for taking an appeal has 
expired, at the whim or caprice of the judge. 

17. The Court erred in holding that a man under a 
suspended sentence, or suspended imposition of sen¬ 
tence, becomes a fugitive without any allegation, by 
way of affidavit, of a violation of the conditions of said 
suspension, merely by the issuance of a capias. 
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18. The Court erred in holding that petitioner is a 
fugitive, although the judge who issued the capias for 
petitioner’s arrest has stated under oath in this pro¬ 
ceeding, that he knows nothing of petitioner’s activi¬ 
ties and although no affidavit has been filed, said judge 
refuses to reveal the source of information upon which 
the issuance of the capias was based. Record Nettles 
Deposition. 

19. The Court erred in holding that the Buncombe 
County judge could select one of several defendants 
under a suspended sentence and impose sentence on 
that one defendant, without giving any reason for so 
doing, there being no allegation of a violation of the 
conditions of suspended sentence against any of the 
defendants. 

20. The Court erred in holding that a prosecutor, 
who afterwards becomes judge, may exchange courts 
with the judge in the county where the case previously 
prosecuted by him was tried and then arbitrarily issue 
a capias for the defendant whom he prosecuted, with¬ 
out any affidavit being submitted alleging a violation 
of the conditions of defendant’s suspended sentence. 

21. The Court erred in holding that, although the 
petitioner had paid a $1000 fine and costs of the case 
at the time of sentencing and suspension of sentence, 
it thereby secured his waiver of all future rights of 
appeal in any subsequent action pertaining to further 
punishment growing out of his convictions, and that 
any attempts on petitioner’s part to make the sent¬ 
encing and demanding state keep faith with him in 
the item of probation and the terms thereof, was 
irrelevant. 
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22. The Court erred in holding that a judge of any 
county court of the United States may impose a fine, 
plus costs, and condition the suspension of sentence 
on one count on the payment of costs of an entire case, 
including stenographer’s fee and continue the imposi¬ 
tion of sentence for a period of five years and after 
the time within which an appeal might be taken has 
expired, call the defendant in from any part of the 
world and impose a maximum sentence according to 
the disposition of the county judge. 

23. The Court erred in holding that the sentence on 
both counts was not concurrent. 

24. The Court erred in holding that the conditions 
applicable to suspension of sentence on the first count, 
did not apply to the second count, upon which imposi¬ 
tion of sentence was suspended, despite the fact that 
defendant had paid all costs of the entire proceeding 
and there was no provision in the judgment of the 
court that the sentences were to be consecutive. 

25. The Court erred in holding that, although peti¬ 
tioner paid a fine of $1000, plus costs amounting to 
$716.00, to sentence petitioner at this time would not 
constitute double jeopardy. 

26. The Court erred in holding that, although it is 
recognized that when an accused is convicted under 
an indictment or information containing two counts, 
that the sentence imposed on each count must run con¬ 
currently unless otherwise specified in said sentence, 
and that although it was not so specified and directed 
in the case of petitioner, and although there was no 
showing that petitioner had breached any of the condi¬ 
tions of the sentence, he was nevertheless under a 
charge of crime and subject to extradition. 
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27. The Court erred in holding that no inquiry may 
be made in the courts of the asylum state as to the 
justification or injustice of the demand for the return 
of petitioner, where a prayer for judgment has been 
continued. 

28. The Court erred in failing to find as a fact, that 
petitioner was not required to remain within the con¬ 
fines of the State of North Carolina, although this was 
conceded by both petitioner and respondent. 

29. The Court erred in concluding as a matter of 
law that the requisition papers substantially charged 
the petitioner with the commission of crime in the 
State of North Carolina, while at the same time mak¬ 
ing a finding of fact, that petitioner had not been 
charged with any crime since the suspension of sent¬ 
ence, or the suspension of imposition of sentence. 

30. The Court erred in holding that only the judge 
in the demanding state may decide the question of 
whether or not that court has jurisdiction to demand 
the return of petitioner. 

31. The Court erred in holding that the petitioner 
in this case should be extradited, notwithstanding that 
it is a fundamental principle of law that a prisoner 
cannot be sentenced at separate times under the same 
indictment and that the parties seeking extradition 
in these proceedings admit they seek so to do. 

32. The Court erred in holding that a probationer, 
or one under a suspended sentence, against whom a 
capias has been issued in another state, has no recourse 
but to return to that state regardless of the fact that 
lie has done nothing to violate either the law, or the 
terms of his probation, or suspended sentence. 
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33. The Court erred in holding that a judge may, at 
any time during the period of suspension of imposi¬ 
tion of sentence, revoke said suspension, without giv¬ 
ing any reason for so doing. 

34. The Court erred in holding that it is not neces¬ 
sary to oiler evidence of a charge of crime, or of the 
breaking of conditions of a suspended sentence to 
justify extradition. Not one word of testimony in 
the entire record charges petitioner with any law 
violation since the time of suspension of sentence, 

nor with anv breach of condition attached to such sus- 
* 

pension. 

35. The Court erred in refusing to consider the law 
of the State of North Carolina, in deciding the ques¬ 
tions of whether or not petitioner was a fugitive from 
that state and whether or not petitioner was substan¬ 
tially charged with crime so as to justify extradition. 

36. The Court erred in holding that the question of 
whether or not petitioner had violated the terms of a 
suspended sentence could not be inquired into on 
Habeas Corpus. 

37. The Court erred in holding that the offer by 
petitioner to show by the testimony of witnesses, that 
the judge had been prevailed upon to revoke a sus¬ 
pension of sentence, or imposition of sentence, to 
gratify personal malice of certain persons, was im¬ 
material. 

38. The Court erred in holding that the petitioner 
on Habeas Corpus may not interrogate a witness, 
properly subpoenaed and in court, with regard to 
whether or not that witness had procured the issuance 
of a capias in another state without any affidavit or 
justification in law, despite the fact that that witness 
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was a member of a committee, the chairman of which 
has publicly stated prior to the issuance of the capias, 
that “he was going to get Judge Nettles to impose the 
sentence which had been suspended by Judge War- 
lick.” (R. 312) 

39. The Court erred in refusing to permit peti¬ 
tioner to show that his extradition was sought to 
graitfy the personal malice of certain persons, while 
the record in the instant case discloses that the two 
special prosecutors from North Carolina refuse to 
disclose the source of their private compensation in 
this extradition and Habeas Corpus proceeding. 

40. The Court erred in holding that one whose ex¬ 
tradition is sought has no right to know who pays the 
compensation of his prosecutors, even though it be 
admitted that his prosecutors are receiving private 
compensation. 

41. The Court erred in holding that, although peti¬ 
tioner’s witnesses had been properly summoned, that 
the substance of the testimony of such witnesses must 
first be submitted to the court for approval before 
such witnesses could testify. 

42. The Court erred in holding that the governor’s 
seal upon the extradition papers precludes petitioner 
from offering any testimony tending to show that the 
papers are not in good order. 

43. The Court erred in refusing to find as a fact that 
the judge of the Buncombe County Court had ex¬ 
ceeded his authority in extending the five year period 
of suspension of sentence, when such fact was con¬ 
ceded by respondent, and despite section 4665 of the 
North Carolina Code expressly limiting such period of 
suspension to five years. 
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44. The Court erred in holding that, although the 
period of time under which the petitioner was to re¬ 
main of good behavior and keep the conditions of the 
suspension of sentence had expired, the petitioner was 
still under charge of crime. Respondent concedes that 
the Buncombe County judge had no right to extend 
the period of suspension of sentence. 

45. The Court erred in holding that petitioner could 
not go outside the record in a hearing on Habeas Cor¬ 
pus for the purpose of showing that extradition was 
not sought in good faith, despite the ruling in the case 
of Johnson vs. Zerbst 304 U. S. 458. 

46. The Court erred in holding that petitioner, on 
Habeas Corpus, must confine himself solely to the 
matters considered on extradition. 

47. The Court erred in holding that petitioner had 
no right to offer evidence from two judges of the asy¬ 
lum state, who refused to issue a warrant of arrest 
for petitioner as to their reasons for so refusing, al¬ 
though their refusal came after the District Attor¬ 
ney’s office had refused to honor a request for a war¬ 
rant of arrest, said refusal being based on the fact 
that the person sought was not charged with any vio¬ 
lation of law subsequent to suspension of sentence. 

48. The Court erred in holding that petitioner could 
not go outside the record to show that his extradition 
was sought for private purposes, although the judge 
who issued the capias for petitioner’s arrest, had 
formerly been his prosecutor and had exchanged courts 
with the judge of Buncombe County Court, just prior 
to the issuance of capias for defendant’s arrest, by 
the former prosecutor, now judge. 
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49. The Court erred in holding that the search and 
seizure of petitioner’s private correspondence and files 
in an effort to secure information against petitioner, 
without issuance of a search warrant and without 
justification of a sworn affidavit, was no concern of the 
court on Habeas Corpus. The judge of Buncombe 
County admits in his deposition, signing such an order 
and also looking at the files. 

50. The Court erred in holding that any testimony 
of the demanding state’s prosecutor, or any others, 
tending to show that the petitioner had been consist¬ 
ent of good behavior during his probation, as defined 
bv law, was irrelevant. 

v 7 

51. The Court erred in holding that petitioner was 
a fugitive from justice, although petitioner had not 
concealed himself and came to the District of Colum¬ 
bia voluntarily to accept service of a subpoena of a 
congressional committee. 

52. The court erred in holding that one arrested in 
the United States Capitol after appearing there in 
response to a subpoena by a congressional committee, 
is not immune from such arrest and is not entitled to 
relief on Habeas Corpus. 

SUMMARY OF ARGUMENT. 

Appellant respectfully submits that the numerous 
Assignments of Error in the Transcript of Record on 
this Appeal, which are relied upon, are substantially 
contained in the following points: 

1 . 

It is a violation of the due process clauses of the fifth 
and fourteenth amendments to the Constitution of the 
United States and a monstrous infringement of appel- 
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lant’s civil liberties for his prosecutor, who afterward 
becomes judge, to issue a capias, of his own volition, 
for the arrest of one previously prosecuted by him, 
without any showing of breach of condition of sus¬ 
pended sentence, and the Trial Judge below, on Habeas 
Corpus, abused his discretion by discharging the writ 
in such circumstances. 

2 . 

There was no substantial evidence in the record to 
sustain the order of removal and the order discharging 
the writ. 

3. 

The court below erred in rejecting appellant’s- re¬ 
quested findings of fact and in making its finding that 
appellant was a Fugitive from the justice of North 
Carolina. 

4. 

The findings of fact do not support the conclusions 
of law. 

5. 

There is no substantial evidence to support the find¬ 
ing of the court below that appellant was a Fugitive 
from the justice of North Carolina. 

6 . 

The time of suspension of appellant’s sentence hav¬ 
ing expired, he cannot be extradited to the State of 
North Carolina. 

7. 

Appellant is not subject to be extradited to North 
Carolina on a “Continued Prayer for Judgment” on 
count two, five years after he has paid an alternative 
penalty on count one. 
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8 . 

The indictment attached to the extradition papers is 
a legal nullity so far as these proceedings are con¬ 
cerned because, as shown by the extradition papers, 
appellant has already been tried on that indictment, 
sentenced thereon in the alternative, with an election 
given to appellant to choose which penalty he would 
accept. Appellant having satisfied one of the two al¬ 
ternative penalties by the payment of $1,000 fine and 
costs, to hold that appellant is now substantially 
charged with crime in North Carolina and may again 
be placed in jeopardy by having another and additional 
sentence imposed upon him under the same indictment, 
is a contemptuous disregard of the fundamental prin¬ 
ciples of law and the constitutional rights of appellant. 

9. 

One whose sentence has been suspended upon the 
payment of a fine may not be extradited from the Dis¬ 
trict of Columbia, without the filing of any affidavit 
or other legal foundation showing a violation of the 
terms of suspension of sentence, it being agreed by 
both parties hereto that appellant was not on proba¬ 
tion or parole and was not required to remain in the 
State of North Carolina. 


10 . 

The lower court erred in ruling that questions of the 
lack of good faith, or of lack of jurisdiction in the court 
of the demanding state, may only be raised in the 
court of the demanding state, because the courts of 
the asylum state are limited to a scrutiny of the extra¬ 
dition papers alone. 
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ARGUMENT. 

i, n, hi, iv, v. 

Appellant was not Charged With Any Existing Crime 
in the State of North Carolina; and was no Longer 
Subject to the Jurisdiction of Its Court and the 
Proceedings by Which Capias for Appellant’s Ar¬ 
rest was Issued are a Violation of the Due Process 
Clause of the Fifth and Fourteenth Amendments 
to the Constitution. 

The capias for appellant’s arrest, upon which these 
proceedings are based, was issued by a judge who is 
the same gentleman who prosecuted appellant. This 
former prosecutor, now a judge, was barred by all 
rules of law and ethics from taking any action in a 
case which he had personally prosecuted. He admits 
that the capias was issued by him, of his own volition 
(R. 229); that he had no knowledge of what appellant 
had been doing (R. 228), and that no one had requested 
the issuance of a capias for the arrest of appellant 
(R. 225), and that he did not confer with the present 
prosecutor of the Judicial District before issuing the 
capias (R. 229). Such an abuse of judicial discretion 
is in violation of all principles of honesty and legality. 

No foreign dictator was ever more arrogant than 
the aforementioned Judge Nettles, for the learned gen¬ 
tleman violated every precept of moral and legal de¬ 
cency by his actions in this case, placing the court of 
Buncombe County, North Carolina, in a position where 
it may be held up to the scorn and derision of all fa¬ 
miliar with the details of this case. 

The learned gentleman, in his excoriation of appel¬ 
lant (R. 259), proclaims to the world his love and ad¬ 
miration for the Constitution and the laws of the 
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United States. He then shows his contempt for both 
by attempting to take judicial action in a case which 
he had formerly prosecuted, finding it necessary to 
have himself transferred out of the judicial district to 
which he had been lawfully assigned into the Bun¬ 
combe County Court, to accomplish his purpose. 

Although Judge Nettles had taken it upon himself 
to order capias issued for appellant’s arrest, he con¬ 
fesses (R. 222) “ ... I felt that I was disqualified to 
hear the matter, inasmuch as I had been the Solicitor 
at the time he was prosecuted.” 

This shining example of judicial restraint indicates 
his respect for the District Court of the United States 
for the District of Columbia when inquiry was made 
during the taking of his deposition as to where he got 
whatever information he had in his mind which he felt 
justified the issuance of the capias. He then answered 
(R. 232), 

“that rests in the bosom of the Court, brother; 
and you and no other power that I know of can 
make me divulge that information, unless I wanted 
to, but I have no disposition to hide anything that 
I know of in the matter.” 

This same judge, who issued the capias under the 
aforementioned circumstances, u’as by law assigned to 
a judicial circuit other than that embracing Buncombe 
County, but through some manner of political skull¬ 
duggery, filled with lust and hatred for appellant, pro¬ 
cured the approval of the Governor of North Carolina 
to a transfer of this Honorable Judge from the judicial 
dictrict to w’hich he had been lawfully assigned, to the 
one which embraces Buncombe County (R. 15). On 
October 19, 1939, three days after having himself 
switched into that court, he issued a capias for the man 
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whom he had formerly prosecuted, appellant herein, 
delivering at the same time a scathing denunciation of 
appellant. 

This vicious, vitriolic denunciation and expression 
of personal hatred and contempt for appellant (R. 
259), by this judge, is sufficient, in and of itself, to 
invalidate the capias for appellant’s arrest without 
considering that the capias was issued without any 
affidavit of any misbehavior, legal or moral, on the part 
of appellant and for no offense whatsoever except that 
appellant’s views and political beliefs are different 
from those of his former prosecutor, now judge. 

On February 19, 1940, two days after expiration of 
the five year period of the suspension of appellant’s 
sentence and continuance of prayer for judgment, this 
Judge Nettles signed an order, a certified copy of 
which is contained in the extradition papers (R. 20), 
which states that sentence is to be imposed upon ap¬ 
pellant without a hearing, the said order (R. 19) read¬ 
ing 

“ . . . the undersigned judge issued a capias for 
the arrest of the said W. D. Pelley, to be brought 
before the court for the purpose of imposing sen¬ 
tence upon the said W J). Pelley within the said 
period of five years.” 

It is obvious from the foregoing that the capias for 
appellant ’s arrest was issued without the slightest con¬ 
sideration of fundamental principles of simple justice. 
There can be no denying that appellant, by the terms 
of the aforementioned order, has been condemned 
without any hearing whatsoever. 

Speaking of such an abuse of judicial power by a 
judge, the late Justice Cardozo, of the United States 
Supreme Court, in an opinion written by himself said; 
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“When a hearing is allowed but there is error 
in conducting it or in limiting its scope, the remedy 
is by appeal. When an opportunity to be heard 
is denied altogether, the ensuing mandate of the 
court is void, and the prisoner confined thereunder 
may have recourse to Habeas Corpus to put an 
end to the restraint. It is beside the point to 
argue, as the government does, that in this case a 
hearing, if given, is likely to be futile because the 
judge has made it plain how his discretion will be 
exercised in that alreadv he has cancelled the sus- 
pension on the strength of an ex parte showing. 
The non sequitur is obvious. The judge is with¬ 
out the light wherebv his discretion must be guided 
until a hearing, however summary, has been given 
the supposed offender. Cf. Synder v. Mass., 291 
U. S. 97, 116, 78 L. E. 694. Judgment ceases to be 
judicial if there is condemnation in advance of 
trial.” Escoe v. Zerbst, 295 U. S. 490 (decided 
1935) 79 L. E. 1566. 

“Due process implies a tribunal both impartial 
and mentally competent to afford a hearing.” Jor¬ 
dan v. Mass., 225 U. S. 167, 176 (1912) 56 L. E. 
1038. 

“The law of the land, in the words of Daniel 
Webster, is a law which hears before it con¬ 
demns.” 1 “The essential element of due process 
of law is an opportunity to be heard, and a neces¬ 
sary condition of such opportunity is notice.” 2 3 4 

“That to condemn without a hearing is repugnant 
to the due process clause of the 14th Amendment 
needs nothing but statement/ Even before the 
14th Amendment was adopted the Supreme Court 
had stated that it was a “great fundamental rule 
in the administration of justice . . . that every one 
shall have an opportunity of defending his rights 
before judgment is pronounced against him.”* 

1 Powell v. Ala., 287 U. S. 45, 68 (1932). 

-Jacob v. Robts., 223 U. S. 261, 265 (1912). 

3 Riverside <k Dan River Cotton Mills v. Menefee, 237 U. S. 

189, 193 (1915). 

4 Smith v. McCann, 24 How. 398, 407 (1861). 
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“The necessity of due notice and an opportunity 
of being heard are among the immutable principles 
of justice which inhere in the very idea of free 
government which no member of the Union may 
disregard.” 1 2 3 “Judgment without notice and op¬ 
portunity to be heard wants all the attributes of a 
judicial determination; it is judicial usurpation 
and oppression and never can be upheld where 
justice is justly administered.”- “Notice and hear¬ 
ing are preliminary essentials to the passing of 
an enforceable judgment; they, together with a 
legally competent tribunal having jurisdiction of 
the case, constitute basic elements of the constitu¬ 
tional requirement of due process of law.” 


“the Writ of Habeas Corpus is a protection of the 
citizen from encroachment upon his liberty from 
any source . .. equally from the unauthorized acts 
of courts and judges as those of individuals.” In 
re Bonner, 151 U. S. 242, 14 Sup. Ct. Rep. 323. 
38 L. E. 149. 


“A judgment, though pronounced by the judges, is 
not their determination and sentence, but the sen¬ 
tence and determination of the law, which depends, 
not upon the arbitrary opinion of the judges, but 
upon the settled and invariable principles of jus¬ 
tice.” Baker v. State, 3 Ark. (3 Pike) 491. Citing 
State v. Harborne, 45 Atl. 432, 72 Conn. 607. 


“It violates the 14th Amendment and deprives a 
defendant in a criminal case of due process of law, 
to subject his liberty or liis property to the judg¬ 
ment of a court the charge of which has a direct, 
personal, substantial, pecuniary interest in reach- 

1 Powell v. Ala., 287 U. S. 45, 6S (1932). 

2 Galpin v. Page, 18 Wall. 350, 368, 369 (1874). 

3 Powell v. Ala., 287 U. S. 45, 68 (1932); Frank v. Mangum, 
237 U. S. 309,340 (1915). 
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ing a conclusion against him in his case.” Turney 
v. Ohio, 273 U. S. 510, 523, 531 (1927), 71 L. E. 749. 

In the case of Puccinelli v. U. S., 5 Fed. (2d) 6, the 
court stated: 

“We are not disposed to establish the precedent, 
for, in our opinion, it is better to say that this 
appellant should escape the full penalty which the 
court intended to impose than that the fate of 
every prisoner and the duration of every sentence 
should depend upon the recollection of the trial 
judge or the uncertainty of parole testimony for 
months and perhaps for years after the original 
sentence was pronounced and entered upon the 
records of the court. In the language of Mr. Jus¬ 
tice Bradley, the court should not adopt a pro¬ 
ceeding so questionable and hazardous. To do so 
is not to amend, but to create.” 

If it be so dangerous, as mentioned in the foregoing, 
for a prisoner’s fate to depend upon the recollection 
of the Trial Judge, is it not much more prejudicial to 
base the decision that appellant is substantially charged 
with crime upon a paper issued without any legal ex¬ 
cuse and, as shown bv the record Exhibit “E” (R. 
259), issued only because of the personal antagonism 
of the Buncombe Countv Judge. 

There was no evidence whatsoever offered, either to 
the Chief Justice or to the justice of the lower court on 
the Habeas Corpus hearing, to justify any finding of 
either Fugitivity or Substantial Charge of Crime. A 
glance at the record indicates that the entire argument 
of counsel for the respondent is predicated upon the 
indictment and capias contained in the extradition pa¬ 
pers. But, it is conceded that appellant has already 
been tried and sentenced under that indictment. The 
lower court appeared to feel that so long as an indict- 
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ment was contained in the extradition papers and that 
the judgment of the court, in sentencing on that in¬ 
dictment, contained a suspended sentence, even though 
appellant had complied with the terms of the suspen¬ 
sion of sentence, he became, by the issuance of the 
capias, a Fugitive from justice. 

The terms on which sentence was suspended are: 

1. That appellant either pay the fine of $1,000 plus 
costs, or (jo to jail. It provided further that appellant 
must be and remain of good behavior for five (5) years 
and not publish any pamphlet relating to a stock trans¬ 
action in the State of North Carolina during that pe¬ 
riod. The last condition is not connected with these 
proceedings, for no where in the lower court or before 
vhe Chief Justice was there any mention of any viola¬ 
tion of that provision. The respondent’s case is based 
entirely on the capias issued October 19th, 1939. 

We now come to the question, what is there in the 
record which justifies the conclusion that appellant is a 
fugitive from the justice of North Carolina? In de¬ 
ciding this question it must first be shown that the 
court of Buncombe County had jurisdiction to issue a 
capias for appellant ’s arrest. The Supreme Court of 
North Carolina has said that the courts of that state 
are without power to punish any person under a sus¬ 
pended sentence Unless There is First Lodged Against 
That Person a Charge of a Violation of the North 
Carolina Criminal Law. 

It is a universal rule of law that a criminal charge, 
either by way of information or indictment, must be 
based upon a sworn statement. Not only is the record 
wholly devoid of any affidavit alleging a violation of 
the criminal law of North Carolina against appellant 
since his sentence was suspended but, no criminal 
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charge, either with or without an affidavit, has been 
filed against him since that time. 

The rule of law, so well known as not to- require 
repeating here, is that no man maybe extradited unless 
the request for extradition is based upon either an affi¬ 
davit or an indictment. The indictment mentioned in 
these proceedings has already been disposed of by ap¬ 
pellant’s going to trial on that indictment. 

The lower court based its finding that appellant was 
a fugitive from the justice of North Carolina (R. 172) 
on the fact that there had once been an indictment 
against appellant and that since the time of that indict¬ 
ment appellant had left the state, disregarding the 
fact that, before appellant left the state, he had gone 
to trial on that indictment, had been sentenced in the 
alternative, had complied with one of these alterna¬ 
tives and upon being released was not required to- re¬ 
main in the state. 

It is admitted that appellant complied with the terms 
of his suspended sentence by paying the fine (R. 173) 
and (The lower court speaking) (R. 173) 

“* * * it is admitted that he has performed on good 
behavior.” 

Thus we find appellant declared to be a fugitive under 
the terms of a suspended sentence where it is conceded 
that appellant has not breached any condition attached 
to the suspension of sentence. The lower court found 
as a fact (R. 209 - 9 & 10.): 

”9. Since the conviction mentioned in these 
Findings petitioner has not been charged in the 
court in which said conviction was had, nor in anv 
other court, Federal or state, in the state of North 
Carolina, with the violation of any law of that 
state or of the United States.” 
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“10. The issuance of said capias was not based 
upon any affidavit filed in the cause in which said 
capias was issued, nor upon any affidavit submit¬ 
ted to the judge who issued said capias.” 

Appellant testified at the Habeas Corpus hearing that 
he read about the issuance of the capias while in Cin¬ 
cinnati, Ohio, several days after the capias had been 
issued (R. 50). One of the reasons upon which the 
lower court based its conclusion that appellant was a 
fugitive from justice is stated in paragraph 5 of the 
court’s Findings of Fact (R. 208); 

“At the time of the issuance of the capias set 
forth in Finding 4, petitioner was absent from the 
State of North Carolina. He learned of the fact 
that the said capias had been issued within a day 
or two thereafter, and since that time has been 
absent from the State of North Carolina.” 

Evidently the lower court considered appellant’s 
reading about the issuance of the capias “substituted 
service of process by publication” for as stated in the 
finding, appellant since that time has been absent from 
the State of North Carolina. 

A scrutiny of the Findings of Fact (R. 208-9) indi¬ 
cates that appellant cannot, by any stretch of the imag¬ 
ination, be considered a fugitive. The Findings are 
substantially these: 

1. Appellant convicted on two counts of a 16 
count indictment January 22, 1935. 

2. February 18, 1935, appellant on the first 
count sentenced to prison at hard labor for not 
less than one nor more than two years. Sentence 
suspended for a period of five years on certain con- 
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(litions. Second count, prayer for judgment con¬ 
tinued for five years. 

3. Fine of $1,000, imposed as condition of sus¬ 
pension of sentence, paid by appellant. Also the 
costs of the case which it is conceded (R. 97) were 
almost $800.00 and that payment of the costs also 
was a condition of the suspension. 

4. On October 19, 1939, capias issued for appel¬ 
lant’s arrest. 

5. Appellant learned capias had been issued a 
day or two thereafter and had since that time been 
absent from the State of North Carolina. 

6. Chief Justice Wheat found appellant to be 
substantially charged with crime and a fugitive 
from justice and ordered his return. 

7. Appellant is a fugitive from justice “from or 
about” the time of issuance of capias. 

8. Appellant is same person named in requisi¬ 
tion papers. 

9. Since the time of conviction no charge of vio¬ 
lation of any law, Federal or state, or of North 
Carolina against appellant. 

10. Capias for appellant’s arrest “not based 
upon any affidavit filed in the cause nor submitted 
to the judge who issued said capias.” 

Inasmuch as the judgment (R. 13) did not require 
appellant to remain in the state or to report back to 
the state, it is hard to conceive by what process of rea¬ 
soning appellant could be said to be either charged 
with crime or a fugitive from justice. 




28 


Can it be said that a suspended sentence is like Da¬ 
mocles Sword hanging by a hair over the head of a 
man, liable to fall at any moment regardless of his 
behavior? 

Can it be said that there is placed in the hands of 
any judge the power of a despot to act or not to act 
at his own whim or caprice? 

Ts a capias, issued under the circumstances in this 
case, without any reason whatsoever for its issuance, 
of such all-powerful force, such a legal juggernaut that 
it crushes out all rules of law and renders helpless the 
tribunals of the asylum state. 

Does the issuance of such a capias set at naught all 
of the judicial machinery of the asylum state and force 
■he return of any man, despite the supposed protection 
of the God-given privilege of Habeas Corpus? 

Do the rules of law and of evidence restrict the scope 
of a Habeas Corpus inquiry so as to defeat the very 
purpose for which it was born? Is this supposed £>ro- 
tection to the dearest of all man’s possessions, his 
liberty, a legal nullity and a farce? 

The lower court ruled in this case that all matters 
outside the actual record, such as good behavior, etc., 
all of which concern the legality of the issuance of the 
capias which demands appellant’s return, must be 
nresented to the court of the demanding state because 
of the limitations upon the scope of judicial inquiry 
and thus answered all of the foregoing questions in the 
affirmative (R. 107). 

According to the ruling of the lower court the issu¬ 
ance of capias for appellant, by the judge in the Bun¬ 
combe County Court, when the appellant was in the 
State of Ohio, where he had a lawful right to be, 
changed the status of the appellant from a free man 
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to a fugitive from justice and all evidence going to 
show that the capias was a legal nullity must be pre¬ 
sented in the Buncombe County Court. Following 
this reasoning, if appellant, in the farthest corner 
of the earth when the capias was issued, traveled back 
to Buncombe County and had the capias quashed for 
any reason whatsoever, there is nothing to prevent 
the judge in the Buncombe County Court from issu¬ 
ing another capias for appellant, with the consequent 
duty upon appellant to travel back to Buncombe 
County again ad infinitum , for, according to the lower 
court, the issuance of a capias magically and auto¬ 
matically makes appellant a fugitive from justice. 

VI. 

The Time of Suspension of Appellant’s Sentence Hav¬ 
ing Expired, He Cannot be Extradited to the State 
of North Carolina. 

The term of appellant’s suspended sentence expired 
February 17, 1940 (R. 127). The order signed by 
Judge Nettles (R. 20) extending appellant’s five year 
suspension of sentence for another five years, was 
signed in the February, 1940, term of the Buncombe 
County Court. The February term began the third 
Monday of February, 1940, which was the 19th (R. 
122 ). 

This order signed two days after the expiration of 
appellant’s suspension of sentence, in addition to the 
provision previously mentioned herein, whereby ap¬ 
pellant has been condemned without a hearing (R. 
19), also contains another provision (R. 20) whereby 
the court adds another five year period of suspension 
of sentence to the five year period -which had expired 
tw’o days before. 
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Such action is expressly forbidden by the Code of 
Criminal Procedure of the State of North Carolina, 
Sec. 4665, reading as follows: 

“Termination of Probation, Arrest, Subsequent 
Disposition: 

The period of probation or suspension of sent¬ 
ence shall not exceed a period of five years and 
shall be determined by the judge of the court 
and may be continued or extended, terminated 
or suspended by the court at any time within 
the above limit.” 

It may thus be seen that this gentleman, who issued 
the capias for appellant’s arrest, realized the total 
lack of legality of the capias and that the issuance of 
the capias did not affect the running of the five year 
period of suspension of sentence, for if the running 
of that period was arrested by the issuance of the 
capias, of course it would not have been necessary for 
this judge to attempt the illegal extension of the 
period of suspension. Counsel for the respondent at¬ 
tempted to justify this illegal extension of the period 
of suspension and commenting on their argument, the 
lower court (R. 134) said “according to your con¬ 
struction it could be continued forever, continuing as 
long as the man lives.” Later on in the proceedings 
counsel for the respondent admitted that the exten¬ 
sion of the five year period of suspension of sentence 
is a legal nullity and that the judge, in attempting to 
extend the period, had overstepped legal bounds. 
Counsel for respondent stated that the order of ex¬ 
tension “was useless” (R. 137), and “that it is un¬ 
fortunate that the order of February was issued” and 
that they (R. 156) “are relying on the capias en¬ 
tirely.” As a consequence, respondent’s argument, 
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that appellant is still under a suspended sentence in 
North Carolina, must be based exclusively on the ques¬ 
tion of whether or not the issuance of the capias of 
October 19, 1939, stayed the running of the five year 
period and if it did, is the said capias a legal basis for 
the extradition of appellant? 


U. S. v. Wilson, 46 Fed. 748 (1891) holds the rule 
to be: 

“The indefinite suspension of a sentence has 
been held a condonation of the offense and an ex¬ 
ercise of pardoning power beyond the power of a 
court.’ ’ 


VII. 

Appellant is not Subject to be Extradited to North 
Carolina on a “Continued Prayer for Judgment” 
on Count Two, Five Years After He Has Paid an 
Alternative Penalty on Count One. 

The judgment (R. 13) states (R. 15); 

“3. It appearing to the Court that the costs of 
the whole case having been assessed in the judg¬ 
ment heretofore entered against the defendant, 
William Dudley Pelley, there is no cost adjudged 
against the defendant, Summerville.” 

Prayer for judgment on count two was continued 
for five years from that date, February 18, 1935. A 
continued prayer for judgment is synonymous with a 
suspension of imposition of sentence. Counsel for the 
respondent have maintained throughout this case that, 
the prayer for judgment having been continued for 
five years, the Buncombe County Court has the right, 
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at any time within the five year period, without giving 
any reason for so doing, to bring the defendant in 
and punish him under that prayer for judgment. 

It is elemental law that a court may impose or sus¬ 
pend judgment on all counts, or any counts, of an in¬ 
dictment, but no court has the right to impose sent¬ 
ence at different times on different counts for offenses 
contained in one indictment, tried by one jury, unless 
it be to lessen the sentence. No student of constitu¬ 
tional law will argue otherwise. 

The court in imposing sentence upon appellant, in 
its judgment, used the words (K. 14); 

“The judgment of the court is .. . .” 

“The term “judgment’’, when used in speaking of 
the judgment rendered against defendant in criminal 
proceedings, means the proceeding of declaring the de¬ 
fendant’s punishment.” 

Bugbee v. Boyce , 35 Atl. 330, 68 Vt. 311. 

The extradition papers state that appellant is a 
fugitive from justice. The lower court concluded him 
to be a fugitive. The term “fugitive from justice” 
implies that there is some penalty or debt owed by 
appellant to the courts of justice of North Carolina. 
Now, unless the North Carolina court has the right to 
punish appellant further, then there is no purpose in 
ordering him to return to that state where no action 
can be taken against him. 

We can look to the Supreme Court of the State of 
North Carolina for an interpretation of its laws reg¬ 
ulating the power of the North Carolina courts to 
punish under such circumstances. The Supreme Court 
of North Carolina has stated in a similar case that 
what the Buncombe County Court is attempting to do 
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in these proceedings is unlawful. State v. Crook, 115 
N. C. 760, 20 S'. E. 513: 

“It is familiar judgment that a Court has no 
power to impose two sentences for a single offense, 
as by pronouncing judgment under one count in 
an indictment and reserving the right to punish 
under another count at a subsequent term, super¬ 
adding imprisonment.” * * * 

“It is familiar learning that a court may sus¬ 
pend the judgment of a criminal in toto until an¬ 
other term, but has no power to impose two sen¬ 
tences for a single offense, as by pronouncing judg¬ 
ment under one count in an indictment and 
reserving the right to punish under another count 
after a subsequent term, or by imposing a fine and 
at a later term superadding an imprisonment.” 

Citing State v. Ray, 50 Iowa 520; State v. Miller, 
6, Baxter, Tenn. 513; State v. Watson, 8 S. W. 
3S3, 95 Missouri 411; People v. Felix, 45 Cow. 
163; Thurman v. State, 54 Ark. 120; Whar¬ 
ton’s Criminal Pleadings and Practice, Sec. 
913; Witney v. State, 6 Tenn. 247. 


“There can be only one judgment upon the in¬ 
dictment ; and this must be strictly and exclusively 
upon the particular count or counts upon which 
the defendant has been found guilty. It is a nec¬ 
essary consequence from this principle, that a 
judgment rendered and sentence awarded in pur¬ 
suance thereof, definitively and conclusively dis¬ 
poses of the whole indictment.” Edgerton v. 
Commonwealth, 5 Allen 514 (1862), Common¬ 
wealth v. Bennett, 2 Va. Cas. 235. Common¬ 
wealth v. Foster, 122 Mass. Rep. (1877) 317. 
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“That there could be only one judgment upon 
the indictment, and that consequently a judgment 
and sentence upon one count definitively and con¬ 
clusively disposed of the whole indictment, and 
operated as an acquittal upon, or discontinuance of 
the other count. And the same view has been af¬ 
firmed by decisions in other states. Guenther v. 
People, 24 N. Y. 100; Girtz v. Commonwealth, 22 
Penn. St., 351; Weinzorpflin v. State, 7 Black 186; 
Stoltz v. People, 4 Scam. 168; State v. Hill, 30 Wis. 
416; Kirk v. Commonwealth, 9 Leigh 627; Nabors 
v. State, 6 Ala. 700; Morris v. State, 8 Sm. and 
Marsh 762.” 

“But after the defendant had been imprisoned 
under it, (the sentence) and the term had been ad¬ 
journed without day, the court could not amend it, 
or set it aside and impose a new sentence instead. 
Rex v. Fletcher, Rus. and Rv. 58; Brown v. Rice, 
57 Me., 55; Commonwealth v. Mav Lov, 57 Penn. 
State, 291.” 

The Supreme Court of the United States says: 

“A second judgment on the same verdict is void 
for want of power and affords no authority to hold 
appellant a prisoner.” 

Ex Parte Lange, 18. Wall. 163. 

The lower court found as a fact (R. 173) that appel¬ 
lant had complied with the conditions; 

“ ... it is admitted that he (appellant) has per¬ 
formed some of those conditions such as paying 
the fine, and it is admitted that he has performed 
on good behavior.” 

The court (R. 209) found as a fact that appellant had 
never been charged, since his sentence was suspended, 
with any violation of either state or Federal law and 
also found as a fact that no affidavit, alleging any such 
violation, was made. 
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The following decision of the Supreme Court of 
North Carolina should clearly indicate that appellant 
is entitled to his release. State v. Hardin, 112 South¬ 
eastern 593; State v. Everett, 164 N. C. 399: 

“Where a judgment in a criminal case has been 
suspended on condition of payment of costs and 
good behavior, the term “good behavior”, by cor¬ 
rect interpretation, means such conduct as is au¬ 
thorized by law of the state. In other words, a 
violation of some criminal law of the state must be 
made to appear before a defendant can be held to 
have violated the terms of such suspended judg¬ 
ment. 

“In order to be a valid sentence on such sus¬ 
pended judgment, it must be properly established 
by pertinent testimony that the conditions have 
been broken within the meaning and purpose of 
the above principle.” 


State v. Everett, 164 N. C. 399. 

“This power of the Court to suspend judgment 
upon terms should not be exercised so as to preju¬ 
dice or embarrass the defendant’s rights to review 
the judgment and proceedings of the Court upon 
which it is based, by appeal, if he elects to do so.” 
(Violation of due process of law.) 

State v. John Gooding, N. C. Rep. 194 N. C. 271, 134 
S. E. 436 (September, 1927). Stacy, C. J., after stating 
the case: 

“There are several reasons why the judgment 
in this case, from which the defendant appeals, 
cannot be sustained.” 

“In the first place, the only thing definite and 
certain about the judgment entered in the Septem¬ 
ber Term, 1925, is the fine of $150 and costs. If the 
defendant were not entitled to be discharged upon 
the payment of this fine and costs, which he may 
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have been, it is clear that under the next sentence, 
“prayer for judgment continued for 12 months,” 
no judgment could be entered after the lapse of 
one year, or 12 months, which expired September, 
1926, therefore, the judgment rendered in the 
March Term, 1927, is without warrant of law and 
must be held for naught.” S. v. Hilton, 151 N. C. 
687. 

“In the next place, if the case were not off the 
docket in the March Term, 1927, it may be doubted 
as to whether the finding that ‘the condition upon 
which the prayer was continued has been violated’, 
without knowledge, is sufficient to warrant the im¬ 
position of a road sentence. In S. v. Hardin, 183 
N. C. 815, it was said that where judgment in a 
criminal prosecution has been suspended on con¬ 
dition that the defendant pay costs and remain of 
good behavior, the term ‘good behavior’, by cor¬ 
rect interpretation, means such conduct as is au¬ 
thorized by the law of the State. In other words, 
the violation of some criminal law of the State 
must he made to appear before a defendant can 
he held to have violated the terms of such sus¬ 
pended judgment.” (Italics ours) 

The Supreme Court of the State of Georgia com¬ 
ments as follows upon the action of a Trial Judge in 
attempting to punish one under a suspended sentence 
for actions which the judge thought were not “good 
behavior”: 

“On the trial of that case the evidence did not 
authorize a conviction, and the recorder discharged 
the defendant; but apparently he was of the 
opinion that the evidence showed that the defen¬ 
dant’s behavior was not good, and he accordingly 
directed the marshal to enforce the sentence in the 
former case. In other words the court seems to 
have convicted him of bad behavior, which was not 
an offense with which he was charged, or for which 
he was or could have been tried. Being thus of the 
opinion that the defendant’s good behavior had 
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ceased, the recorder withdrew an indefinite suspen¬ 
sion of the right to collect the additional $400 men¬ 
tioned in the original sentence. The defendant may 
or may not have been exercising ‘good behavior'. 
But there is no law authorizing such a proceeding, 
or the enforcement of the collection of the addi¬ 
tional $400 by imprisonment. Judgment reversed. 
All the justices concur.” 

Gordon v. Johnson, 126 Georgia Rep. 584 (1006) (Ga. 
Sup. Ct.) Habeas Corpus. 

The logical inference to be drawn from respondent’s 
argument is that the Buncombe County Court can im¬ 
pose a fine, suspend a prison sentence and then suspend 
the imposition of sentence and not take any action in 
the case until years after appellant’s time for taking 
an appeal has expired. This court can never sustain 
any such position. 

It is conceded (R. 97 & 98) that the costs of court, 
which appellant paid, were a little less than eight hun¬ 
dred dollars. Appellant w r as convicted on but two 
counts. Obviously, he was not liable for the expenses 
of prosecuting him on fourteen counts upon which he 
had been acquitted. Nevertheless, he paid the entire 
cost of the proceeding, including the stenographer’s 
bill. He paid between seven and eight hundred dollars 
on two counts upon which he was liable for costs, leav¬ 
ing an admitted penalty of between three and four hun¬ 
dred dollars on each of the two counts upon which he 
had been convicted. Having paid a monetary penalty 
on each of the two counts, the court is powerless to 
enforce any new and additional punishment upon 
either count, by reason of the Fifth and Seventh 
and Fourteenth Amendments to the Constitution of 
the United States, and it was so held by the Supreme 
Court of North Carolina in an opinion reading in part 
as follow’s: 
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“Without adverting to the unusual exercise of 
judicial power, employed, not to repress crime, but 
to reform the moral habits of the convicted party; 
and without questioning the right of the court, 
during a term, to correct, modify or recall an un¬ 
executed judgment in a criminal, as well as in a 
civil case, it is manifest the defendant has under¬ 
gone a portion, though an inconsiderable part, of 
his sentence, and has paid, as costs, a sum for 
which he was not Habit \ and the payment of which 
must be deemed a pecuniary fine, thus measured 
and ascertained. When punishment has thus been 
imposed and suffered, in whole or in part, can it be 
treated as a nullity so as to expose the offender 
to be again sentence as if he had not been before, 
by vacating the judgment under which it was in¬ 
flicted ?” 

“There must be restraint upon judicial author¬ 
ity over judgments rendered during the term, in 
such cases, or the fundamental maxim nemo debet 
bis puniri pro uno delicto would be violated. Let 
us suppose a judgment for corporal punishment, 
such as formerlv might here be rendered, and its 
prompt and full execution during a term, can the 
sentence be set aside and all done under it an¬ 
nulled? The stripes upon the person, or the pain¬ 
ful pressure of the stocks or pillory, with their 
attending humiliation, could not be effaced; nor 
could the officers that carry the sentence into effect 
be thus exposed to an action for assault and false 
imprisonment, at the instance of those who suf¬ 
fered by an order vacating the judgment.” State 
v. Drury Warren, 92 N. C. Eep. 825, 827. Pnc- 
cinelli v. U, S.. 5 Fed. (2nd) 6 (supra), 

“Head Note: Sentences imposed on verdicts, 
or pleas of guilty, or pleas of guilty on several in¬ 
dictments, or on several counts of same indictment, 
in the same court, run concurrently, in absence of 
specific provision that sentences shall run consec- 


39 


utively, specifying order of sequence. Citing U. S. 
v. Patterson, 29 F. 775; Dougherty v. U. S. 2 Fed. 
(2nd) 691.” 

Further, inasmuch as appellant has been punished 
on both counts by paying a fine and costs of the entire 
proceeding, the conditions of suspension of sentence 
which attached to count one also attach to count two, 
for nowhere in the judgment is there a provision that 
the conditions attaching to each count are not concur¬ 
rent. 


Buessel v. U. S. (258 Fed. Rep. 811) 

“If it does not affirmatively appear that the 
court, in imposing sentence, directed that the sen¬ 
tences were to run successively we need not as¬ 
sume that such a direction was given; and, if it 
was not given, the invalidity of the third count if 
it be invalid, would not justify a reversal, for un¬ 
less the court imposing sentence under each of 
several counts, does not direct that imprisonment 
under one count is not to run concurrents with 
imprisonment under the others, the punishments 
under all the counts are executed simultaneously, 
and the fact that one of the counts is defective 
does not entitle a defendant to a release from im¬ 
prisonment. Reg. v. King, (1897) 18 Cox C. C. 
447; in re Breton, 93 Me. 39, 44 Atl. 125, 74 Am. 
St. Rep. 335; in re Jackson, 3 Mac Arthur, (D. C.) 
24.” 

And to the same effect: 

“Defendant convicted of selling narcotics in 
violation of Act, Dec. 17, 1914, Sec. 2 (Comp. St. 
Sec. 62S7h), under indictment containing three 
counts, sentenced to confinement “for the term of 
five years on each of said counts and until he shall 
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have been discharged from said penitentiary by 
due process of law, said term of imprisonment to 
run consecutively, and not concurrently/’ was not 
sentenced for 15 years, 5 years, the maximum pro¬ 
vided in section 9, on each count, but the sentences 
in such case were to run concurrently, and not con¬ 
secutively, in view’ of failure to designate order of 
sequence.” 

Criminal Law—Key 1216 (2)—“Sentences on 
several counts, or on indictments consolidated for 
trial, run concurrently, in absence of provision 
specifying order of sequence.” 

“Cumulative sentences are permissible, and in 
some cases appropriate; but sentences imposed on 
verdict of guilty, or pleas of guilty on several 
counts, or on several indictments consolidated for 
trial, run concurrently, in absence of specific and 
definite provision therein that they be made to 
run consecutively by specifying order of se¬ 
quence.” 

Dougherty v. U. S., 2 Fed. (2d) 691. 

Respondent contends that the right to sentence on 
count tw’o is an absolute one, not in anv wav connected 
with the conditions attaching to suspension of sentence 
on count one. Appellant v’as given his choice to either 
pay $1,000 fine plus costs or serve one to two years at 
hard labor. 

Does counsel for respondent contend that if appel¬ 
lant had elected the jail sentence the court could now 
call him in to impose an additional punishment upon 
appellant ? The proposition is so absurd that but lit¬ 
tle consideration need be devoted to it. 
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VIII. 

One Having- Been Sentenced Under a Valid Indictment 
With the Alternative, to Either Pay a Fine or go 
to the Penitentiary, Having Elected the Monetary 
Penalty, May Not, Five Years Later, be Sentenced 
on Any Count in That Indictment. 

There is no disagreement between the parties here¬ 
to that appellant paid $1,000 fine on the first count upon 
which he was convicted and costs amounting to a little 
less than eight hundred dollars for the whole case. 
The action of the lower court in such circumstances 
holding that appellant is still subject to punishment in 
North Carolina, as he obviously must be to be a fugi¬ 
tive therefrom, was gross error and a violation pro¬ 
hibited by the Common Law, the Constitution and Bill 
of Rights. The indictment contained in the extradtion 
papers, it is agreed, is the same indictment upon which 
appellant was tried and paid the aforementioned mone¬ 
tary penalty. The following cases are cited without 
comment to show the palpable error of the lower court 
in ruling that appellant was still subject to further 
punishment in North Carolina: 

The Supreme Court of the United States spoke as 
follows in Ex parte Lange, 18 Wall. Rep. p. 163, the 
outstanding case on the subject: 

‘‘The provisions of the common law and of the 
Federal Constitution, that no man shall be twice 
placed in jeopardy of life or limb, are mainly de¬ 
signed to prevent a second punishment for the 
same crime or misdemeanor. ” 

“Hence, when a court has imposed fine and im¬ 
prisonment, where the statute only conferred 
power to punish by fine or imprisonment, and the 
fine has been paid, it cannot, even during the same 
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terra, modify the judgment by imposing imprison¬ 
ment instead of the former sentence.” 

Head Note: “The judgment of the court hav¬ 
ing been executed so as to be a full satisfaction of 
one of the alternative penalties of the law, the 
power of the court as to that offense is at an end.” 

“A second judgment on the same verdict is, un¬ 
der such circumstances, void for want of power, 
and it affords no authority to hold the party a 
prisoner, and he must be discharged.” 

And further in the same opinion: 

“If there is anything settled in the jurispru¬ 
dence of England and America, it is that no man 
can be twice lawfully punished for the same of¬ 
fense. And though there have been nice questions 
in the application of this rule to cases in which the 
act charged was such as to come within the defini¬ 
tion of more than one statutory offense, or to 
bring the party within the jurisdiction of more 
than one court, there has never been any doubt of 
its entire and complete protection of the party 
when a second punishment is jjroposed in the same 
court, on the same facts, for the same statutory 
offense.” 

“The principle finds expression in more than 
one form in the maxims of common law. In civil 
cases the doctrine is expressed by the maxim that 
no man shall be vexed for one and the same cause. 

“Blackstone in his Commentaries, cites the 
same maxim as the reason why, if a person has 
been found guilty of manslaughter on an indict¬ 
ment, and has had benefit of clergy, and suffered 
the judgment of the law, he cannot afterwards be 
appealed.” 

“Of course, if there had been no punishment the 
appeal would lie, and the party would be subject 
to the danger of another form of trial. But by 
reason of this universal principle, that no person 
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shall be twice punished for the same offense, that 
ancient right of appeal was gone when the pun¬ 
ishment had once been suffered. The protection 
against the action of the same court in inflicting 
punishment twice must surely be as necessary, and 
as clearly within the maxim, as protection from 
chances or danger of a second punishment on a 
second trial.’’ 

“The common law not only prohibited a second 
punishment for the same offense, but it went fur¬ 
ther and forbid a second trial for the same offense, 
whether the accused had suffered punishment or 
not, and whether in the former trial he had been 
acquitted or convicted.” 

“Hence, to every indictment or information 
charging a party ■with a known and defined crime 
or misdemeanor, whether at the common law or 
by statute, a plea of autrefois acquit or autrefois 
convict is a good defense.” 

And further in the same opinion: 

“It is very clearly the spirit of the instrument 
to prevent a second punishment of judicial pro¬ 
ceedings for the same crime, so far as the common 
law gave that protection.” 

“In the case of The Commonwealth v. Olds, 
one of the best common law judges that ever sat 
on the bench of the Court of Appeals of Kentucky 
remarked, “that every person acquainted with 
the history of governments must know that state 
trials have been employed as a formidable engine 
in the hands of a dominant administration. . . . 
To prevent this mischief the ancient common law, 
as well as Magna Charta itself, provided that one 
acquittal or conviction should satisfy the law; or, 
in other words, that the accused should always 
have the right secured to him of availing himself 
of the pleas of autrefois acquit and autrefois con¬ 
vict. To perpetuate this wise rule, so favorable 
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and necessary to the liberty of the citizen in a 
government like ours, so frequently subject to 
changes in popular feeling and sentiment, was 
the design of introducing into our Constitution 
the clause in question.” 

And further in the same opinion: 

“For of what avail is the constitutional pro¬ 
tection against more than one trial if there can 
be any number of sentences pronounced on the 
same verdict? Why is it that, having once been 
tried and found guilty, he can never be tried again 
for that offense? Manifestly it is not the danger 
or jeopardy of being a second time found guilty. 
Tt is the punishment that would legally follow the 
second conviction which is the real danger 
guarded against by the Constitution. But if, after 
judgment has been rendered on the conviction, and 
the sentence of that judgment executed on the 
criminal, he can be again sentenced on that con¬ 
viction to another and different punishment, 
or to endure the same punishment a second 
time, is the constitutional restriction of any value? 
Is not its intent and its spirit in such a case as 
much violated as if a new trial had been had, and 
on a second conviction a second punishment in¬ 
flicted?” 

“The argument seems to us irresistable, and 
we do not doubt that the Constitution was designed 
as much to prevent the criminal from being twice 
punished for the same offense as from being twice 
tried for it.” 

Further: 

“The petitioner, then, having paid into court 
the fine imposed upon him of two hundred dollars, 
and that money having passed into the Treasury 
of the United States, and beyond the legal control 
of the court, or of any one else but the Congress 
of the United States, and he having also under- 
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gone five days of the one year’s imprisonment, all 
under a valid judgment, can the court vacate that 
judgment entirely, and without reference to what 
has been done under it, impose another punish¬ 
ment on the prisoner on that same verdict? To 
do so is to punish him twice for the same offense. 
He is not only put in jeopardy twice, but put to 
actual punishment twice for the same thing.” 

And further in the same opinion: 

“We are of opinion that when the prisoner, 
as in this case, by reason of a valid judgment, had 
fully suffered one of the alternative punishments 
to which alone the law subjected him, the power of 
the court to punish further was gone. That the 
principle we have discussed then interposed its 
shield, and forbid that he should be punished again 
for that offense. The record of the court’s pro¬ 
ceedings, at the moment the second sentence was 
rendered, showed that in that very ease, and for 
that very offense, the prisoner had fully per¬ 
formed, completed, and endured one of the alterna¬ 
tive punishments which the law prescribed for that 
offense, and had suffered five days’ imprisonment 
on account of the other. It thus showed the court 
that its power to punish for that offense was at 
end. Unless the whole doctrine of our system of 
jurisprudence, both of the Constitution and the 
common law, for the protection of personal rights 
in that regard, are a nullity, the authority of the 
court to punish the prisoner was gone. The power 
was exhausted; its further exercise was prohib¬ 
ited. It was error, but it was error because the 
power to render any further judgment did not 
exist.” 

“There is no more sacred duty of a court than, 
in a case properly before it, to maintain unim¬ 
paired those securities for the personal rights of 
the individual which have received for ages the 
sanction of the jurist and the statesman; and in 
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such cases no narrow or illiberal construction 
should be given to the words of the fundamental 
law in which they are embodied. Without strain¬ 
ing either the Constitution of the United States, 
or the -well-settled principles of the common law, 
we have come to the conclusion that the sentence 
of the Circuit Court under which the petitioner is 
held a prisoner was pronounced without author¬ 
ity, and he should therefore be discharged.” 

Ex Parte Lange , 18 Wall. 163. 

The foregoing is concerned with an attempt to va¬ 
cate a sentence and substitute another therefore but 
the case with which we are here concerned is a delib- 
rate attempt to add another sentence to one previ¬ 
ously imposed. 


IX. 

One Whose Sentence Has Been Suspended Upon the 
Payment of a Fine May Not be Extradited From 
the District of Columbia, Without the Filing of 
Any Affidavit or Other Legal Foundation Show¬ 
ing a Violation of the Terms of Suspension of 
Sentence, It Being Agreed by Both Parties Hereto 
That Appellant was not on Probation or Parole 
and was not required to remain in the State of 
North Carolina. 

The lower court found as a fact that no affidavit of 
any kind had been submitted to the judge who issued 
capias for appellant’s arrest. His conclusion that ap¬ 
pellant is a fugitive from justice is based (R. 208-209) 
on the fact that appellant was absent from the state 
at the time capias for his arrest was issued. We will 
restrict ourselves at this time to a consideration 
of the validity of an order for removal based on a 
capias issued without an affidavit of any kind to sup¬ 
port it. 
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The lower court ruled (R. 172) that the issuance of 
the capias of October 19, 1939, without any affidavit 
or other legal basis for its issuance automatically con¬ 
stituted appellant a fugitive from justice because ap¬ 
pellant was not in the State of North Carolina at the 
time the capias was issued. All this, despite the fact 
that the judgment (R. 13) imposed upon appellant did 
not require him to remain in the State of North Caro¬ 
lina and permitted him to go any place in the world he 
desired. The said judgment placed no requirement 
upon the appellant that he report to any agency of the 
court of Buncombe County or of the State of North 
Carolina. Appellant was not placed on probation nor 
was he on parole. Appellant contended in the lower 
court that before he could become a fugitive he must, 
of necessity, be shown to have violated the terms of 
his suspended sentence, but the lower court ruled that 
all such matters must be taken up in the court of the 
demanding state. Concerning the contention of appel¬ 
lant the lower court states (R. 173). 

“now on the question of the first count upon which 
judgment was imposed and execution suspended, 
it is admitted that he has performed some of those 
conditions, such as paying the fine, and it is ad¬ 
mitted that he has performed on good behavior. 
That raises a question of fact as a defense in the 
trial court. It is not a matter which I can consider 
here. ,, 

The Supreme Court of the State of North Carolina 
has ruled that, before a capias may issue for the ar¬ 
rest of one under a suspended sentence, there must be 
a charge of a violation of the criminal laiv of North 
Carolina. 
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State v. Hardin, 112 Southeastern 593; (Supra) 
State v. Everett , 1(54 N. C. 399; (Supra) 

State v. Gooding, 194 N. C. 271 (1927), (Supra) 

Innumerable decisions of the United States Supreme 
Court, the Federal and the State Courts of Appeal 
have held that no man could be deprived of his liberty 
and removed to another state upon vague and unsatis¬ 
factory affidavits or upon affidavits based upon infor¬ 
mation and belief. Yet in this case, wherein the return 
of appellant to the state of North Carolina is sought, 
no affidavit of any kind has been submitted (Findings 
of Fact, R. 209) to the Chief Justice of the District 
Court, who acted in these proceedings as a Governor. 
The condition precedent to the obligation to surrender 
is that the authorities shall be apprised of the existence 
of facts upon which the duty depends. Yet the judge 
who issued the capias in North Carolina for the arrest 
of appellant states (R. 232) 

“that no power I know of could make me divulge 
that information unless I wanted to”; 

that he did not know what appellant had been doing 
(R. 228) and that the capias was issued by him (R. 
229) 

“without the request, or at the behest of anyone”, 

and that the Solicitor of Buncombe County (R. 229) 
was not consulted in the matter. 

The proposition that an affidavit on information and 
belief, no matter how strongly worded, is insufficient 
to justify interstate extradition is so ingrained into the 
judicial interpretations of extradition law that the fol¬ 
lowing cases are cited without comment; 

As strongly worded as these opinions are it will be 
noticed that they, at least, refer to a sworn statement, 
whereas, in appellant’s case, as shown by the Findings 
of Fact, not even an affidavit has been filed. 
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Affidavit—certainty. 

“The affidavit, when this form of evidence is 
adopted, must be so explicit and certain that if it 
were laid before a magistrate it would justify him 
in committing the accused to answer the charge.” 

Authenticated copy of indictment—affidavit. 

“The representations of the executive of the de¬ 
manding state are of no effect unless supported by 
a duly authenticated copy of an indictment found 
or an affidavit made.” 

Strict compliance with Act of Congress. 

“The Act of Congress provides for a method 
that is summary in its effect, and must therefore 
be strictly complied with.” 

Affidavit on belief or information—sufficiency. 

“The affidavit must be certain and absolute, and 
it is not sufficient if founded on belief or informa¬ 
tion.” 

Ex Parte Morgan, 20 Fed. Rep. 298, 300. 


Head Note. 

“A fugitive from justice is ‘charged’ with a 
crime, within the extradition law, only when he is 
charged lawfully by a person who has knoivledge 
of its commission, or is possessed of information, 
which he state under oath, leading to a reasonable 
and fair mind to infer its commission.” 

Head Note. 

“An affidavit made before an officer in another 
state, charging relator on information and belief 
with a felony committed in that state, without stat¬ 
ing the grounds of affiant’s belief or the sources of 
his information, was insufficient to sustain a war- 
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rant for relator’s arrest in New York in extradi¬ 
tion proceedings.” 

People ex rel, Cornett v. Warden of City Prison 
of Brooklyn, 112 N. Y., Sup. 492 (Sup. Ct. of 
N. Y. 1908). 

The late Justice Cardozo of the Supreme Court of 
the United States, when a member of the Court of 
Appeals of the State of New York, concurred in the 
following wherein the opinion, among other things, 
said: 


”... when extradition is sought on the basis of 
an affidavit, there is need for closer scrutiny (than 
when based on an indictment). The affidavits in 
this case, when read together, are seen to proceed 
upon information and belief, though one of them, if 
read alone, suggests a profession of knowledge 
that is erroneous and unwarranted. The charges 
are vague, indefinite and general. They are made 
without specification of the sources of information 
on the grounds of belief. If they are accepted at 
their face value, they still omit a basic element of 
guilt, in that the prisoner, prosecuted as accessory 
after the fact is not stated to have had knowledge 
of the guilt of the principal offenders. There is 
room for argument that any one of these grounds 
of criticism, standing alone, would be inadequate. 
Our duty is to weigh them in their cumulative 
significance. We think the danger of a removal 
that is merely ignorant or wanton would be ex¬ 
tended beyond precedent if affidavits so defective 
were to be accepted as a basis of extradition. 
Neither formally nor substantially is there a suf¬ 
ficient charge of crime.” People ex rel. Di 
Martini v. McLaughlin, 243 N. Y. Rep. 417. 


”An affidavit accompanying the requisition of 
the governor of another State, which states that 
the affiant ‘has reason to believe, and does believe,’ 
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that the accused embezzled, or fraudulently con¬ 
verted to his own use, certain personal property, 
is not the statement of fact, and is fatally de¬ 
fective, and is insufficient to support the issuance 
of a warrant of arrest as a fugitive from justice 
by the governor of this state.” 

“Charges are not verified by an affidavit that 
somebodv is informed and believes that thev are 
true. This is mere evasion of the law; the most 
improbable stories may be believed of anyone, and 
the man most free from any reasonable suspicion 
of guilt is not safe if he holds his freedom at the 
mercv of anv man 300 miles off, who will swear 
that he has been informed and believes of his 
guilt.” 

“That such an affidavit is insufficient to support 
the issuance of a warrant under the laws of this 
state was held by this court in Ex Parte Dimmig, 
74 Cal. 165. We there said: ‘by a mere affidavit in 
the form of an information, containing no evidence, 
and followed by no deposition stating any fact 
tending to show guilt, is insufficient to support a 
warrant. The liberty of a citizen cannot be vio¬ 
lated upon the mere expression of an opinion under 
oath, that he is guilty of a crime.” Ex Parte 
Spears, 88 Cal. Rep. 640. 


Head Note. 

“It is a condition precedent to the obligation to 
surrender that the executive of the State, upon 
whom the demand is made, be apprised of the facts 
upon which the duty depends.” 

Head Note. 

“Where the demand is supported by an affidavit 
as authorized by the Act of Congress of 1793 (1 
U. S. Stat. at Large, 302), no less degree of cer¬ 
tainty is admissible than is required in an indict- 
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ment for the same offense. If any distinction 
exists, the affidavit should be more full and ex¬ 
plicit; and the offense should be therein distinctly 
and plainly charged.” 

{The People ex rel. Jonh Lawrence v. John B. 
Brady One of the Justices of the Supreme 
Court of the State of New York, Respondent, 
56 N. Y. Rep. 1S2. 


“The affidavit required in such cases should set 
forth the facts and circumstances relied on to 
prove the crime, under the oath or affirmation of 
some person familiar with them, whose knowledge 
relative thereto justifies the testimony as to their 
truthfulness, and should not be the mere verifica¬ 
tion of a court paper by a public official, who makes 
no claim to personal information as to the subject 
matter of the same. Ex parte Smith, 3 McLean, 
121, Fed. Case No. 12,968; in re Doo Woon, 18 Fed. 
898; Ex parte Morgan, 20 Fed. 298. By requiring 
such an affidavit, the liberty of the citizen is, to a 
great extent, protected, and the executive upon 
whom the demand is made is thereby enabled to 
determine if there is cause to believe that a crime 
has been committed. To authorize the removal of 
a citizen of Maryland to the state of Washington 
for trial on a charge of crime something more than 
the oath of a party unfamiliar with the facts that 
he believes the allegations of an information to be 
true should be required, and is demanded by the 
law. To hold otherwise would enable irresponsible 
and designing parties to make false charges with 
impunity against those who may be the subjects of 
their enmity, and permit them, after they have 
caused public officials to believe their representa¬ 
tions, to secure the arrest, imprisonment, and re¬ 
moval of innocent persons on papers regular in 
character, but without merit and fraudulent in 
fact.” Ex Parte Hart, 63 Fed. Rep. 259. 
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A reading of the following cases clearly indicates 
the palpable error committed by the court below in 
restricting his judicial investigation in such manner as 
to prevent the appellant from showing, by competent 
evidence, that he was not, within the meaning of the 
Constitution and laws of the United States, a fugitive 
from the justice of the demanding state, thereby over¬ 
coming the presumption to the contrary arising from 
the face of an extradition warrant. 

Ex parte Wernhause, 202 Missouri App. Rep. 

245; 

Illinois ex rel. McNichols v. Pease, 207 U. S. 100, 

28 Sup. Ct. Rep. 38; 

Hyatt v. Corkran, 188 Sup. Ct. Rep. 712. 

Counsel for the respondent based its argument in 
the lower court, in great part, upon the case of Drinkall 
v. Spiegel , 68 Conn. 441, which concerned a defendant 
who was on parole and who violated his parole. Ap¬ 
pellant herein was not on parole and there is an affirm¬ 
ative finding of fact by the court below that no charge 
of breaking parole or any other offense had been filed 
against him. 

A glance at the following cases shows that the court 
committed grave error in denying appellant the op¬ 
portunity to prove that he was not in fact a fugitive 
from justice within the meaning of the Constitution 
and laws of the United States: 

Ex parte Reg gel, 114 U. S. 642, 5 Sup. Ct. 1148, 

29 L. Ed. 250; 

Ex parte Joseph Smith, 3 McLean, 121, 135, 136, 

Fed. Cas. No. 12,968; 

Lawrence v. Brady, 56 N. Y. 182. 
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X. 

The Lower Court Erred in Ruling That Questions of 
Good Faith, or Lack of Jurisdiction in the Court 
of the Demanding State, May Only be Raised in 
the Court of the Demanding State, Because the 
Courts of the Asylum State are Limited to a 
Scrutiny of the Papers Alone. 

The lower Court ruled that it was without power to 
go behind the requisition of the governor and was 
confined to an inspection of the extradition papers (R. 
74) and ruled that those matters were all within the 
Governor’s discretion (R. 73). Such a rule could not 
possibly hold true in a case of such extraordinary cir¬ 
cumstances as this one, wherein it is sought to extra¬ 
dite appellant upon the basis of a court order issued 
without any affidavit or other legal document. Here 
the former prosecutor of appellant took it upon him¬ 
self to perform a judicial act in issuing a capias wholly 
unsupported by any facts. Certainly, in such highly 
irregular and suspicious circumstances surrounding 
the issuing of the capias, the question of good faith 
was intimately bound up with the question whether 
the extradition was sought for any bona fide purpose. 
The lower Court was not bound to perform an idle act 
and order the extradition of appellant to satisfy the 
political animosity of appellant’s former prosecutor. 
The appellant proffered testimony (R. 312) by wit¬ 
nesses who were present at court, one of whom was a 
member of a committee whose chairman had pub¬ 
licly announced, prior to the issuance of capias for 
appellant’s arrest, that he was going to North Carolina 
to have appellant’s suspended sentence imposed upon 
him. This and all other testimony at the hearing tend¬ 
ing to show an utter lack of good faith in the extradi¬ 
tion proceeding, w’ere rejected by the court below 
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under the erroneous impression that it was confined to 
a perusal of the extradition papers alone and was 
without power to consider the substance and regularity 
of the proceedings. The facts related here and pre¬ 
viously in the argument demonstrate that there were 
no legally recognized facts to support the capias issued 
by Judge Nettles; hence the capias, which forms the 
sole foundation for the extradition proceeding, under 

both North Carolina and Federal Law is a nullitv and 

* 

the action of the Governor based solely upon the capias 
is likewise a nullitv. 

Ex parte Siebold, 100 U. S. 371. 

“The judgment of an inferior court affecting 
personal liberty is not so conclusive but that the 
question of its authority to try and imprison may 
be reviewed on Habeas Corpus by a superior court 
or a judge having power to award the writ.” 

“People ex rel Tweed v. Liscomb 60 N. Y. 559, 
572, 19 Am. Rep. 211. 

“When a prisoner is held under a judgment of a 
court made without authority of law, the proper 
tribunal will upon Habeas Corpus, look into the 
record so far as to ascertain this fact, and, if it 
be found to be so, will discharge the prisoner. It 
is no answer to say the court had jurisdiction of 
the person of the prisoner, and of the offense, un¬ 
der the statute. It by no means follows that these 
two facts make valid, however erroneous it may 
be, any judgment the court may render in such a 
case.” 

Glucksman v. Henkel , 221 U. S. 508, 31 Sup. Ct. 
Rep. 704. 

“Although a writ of Habeas Corpus cannot per¬ 
form the functions of a writ of error, the court 
will go behind the committment to ascertain if 


56 


there was any legal evidence to give the commis¬ 
sioner jurisdiction, since he has no jurisdiction in 
tiie absence of some legal proof.” 

“One held for removal to another Federal dis¬ 
trict for trial is entitled to discharge on Habeas 
Corpus because of the exclusion of evidence that 
no offense triable in the District to which he was 
sought to be removed had been committed by him 
and on the theory that a certified copy of the in¬ 
dictment and proof of identity of the party ac¬ 
cused furnished conclusive evidence of probable 
cause. ’ ’ 

Tinsley v. Treat, 205 U. S. 20, 27 Sup. Ct. Rep. 

430, 51 L. Ed. 689. 

Kessler v. Treat, 205 U. S. 33, 27 Sup. Ct. Rep. 

434. 


CONCLUSION. 

it is respectfully submitted that the record is wholly 
devoid of any showing that appellant is presently 
charged with crime in North Carolina or is now sub¬ 
ject to the jurisdiction of its court; that appellant has 
entirely satisfied the sentence imposed by the North 
Carolina court under the indictment and that court is 
without power to impose a further, additional, or new 
sentence upon appellant; that the North Carolina court 
intended, at the time of the sentence of appellant, to 
abandon the power to sentence appellant under the 
second count of the indictment by continuing the prayer 
for sentence for five years from the date of the al¬ 
ternative sentence under the indictment; that, in any 
event, the continued prayer for judgment for five years 
under the second count is a nullity under the law of 
North Carolina, as construed and applied by its high¬ 
est court, and affords no warrant in law to return peti- 
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tioner for the imposition of a further, additional or 
new sentence; that the highly irregular and unjudicial 
action of the former prosecutor of appellant in issuing 
a capias for the arrest of appellant, without any sup¬ 
porting affidavit of any person having personal knowl¬ 
edge of a violation of North Carolina law, or violation 
of any term of the sentence by appellant, which issu¬ 
ance of capias was a judicial action that could only be 
taken upon adequate legal and supporting foundation, 
is so violative of the basic concepts of due process of 
law that the Fifth and Fourteenth Amendments to the 
Federal Constitution are infringed; that the proceed¬ 
ings taken by the Governor are a nullity because they 
are based on no legally recognized foundation; that 
findings of fact 9 and 10 of the court below, namely, 
“Since the conviction mentioned in these Findings pe¬ 
titioner has not been charged in the court in which said 
conviction was had, nor in any other court, Federal or 
state, in the state of North Carolina, with the violation 
of any law of that state or of the United States”, and 
“The issuance of said capias was not based upon any 
affidavit filed in the cause in which said capias was 
issued, nor upon any affidavit submitted to the judge 
who issued said capias”, effectively show that there is 
no legal foundation for the extradition of appellant; 
that the lower court unduly restricted the permissible 
scope of the inquiry at the trial on the merits by ar¬ 
bitrarily refusing to admit and consider the proffered 
testimony of appellant relating to the good faith and 
substantiality of the extradition proceeding, as well as 
decisions construing and applying North Carolina law 
on the point of the further and present jurisdiction of 
its court over the person of appellant under the orig¬ 
inal sentence imposed in 1935; that the findings made 
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bv the court below, considered in their entirety, afford 
no warrant for its conclusion that appellant is a fugi¬ 
tive substantially and presently charged with crime in 
North Carolina; that the proceedings of record consti¬ 
tute a violation of appellant’s rights under the 
Plighth Amendment to the Federal Constitution and 
otherwise violate appellant’s civil liberties under the 
Constitution in that the proceedings are an attempt to 
place him in double jeopardy; that the record shows 
without question that the supplementary proceedings 
in North Carolina violate every elementary view of 
fair play and justice and are wholly extra-legal in their 
force and effect; that each and every of the assign¬ 
ments of error are well founded in point of law; and 
that the court below erred in discharging the writ and 
dismissing the petition. 

Respectfully submitted: 

T. Edward O’Connell, 
Attorney for Appellant, 
424 Fifth Street, N. W., 
Washington, D. C. 
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In the United States Court of Appeals for the 
District of Columbia 

January Term, 1941 


No. 7734— Special Calendar 

William D. Pelley, appellant 
v. 

John B. Colpoys, United States Marshal in and for the 
District of Columbia, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLEE 


STATEMENT OF THE CASE 

This is an appeal from an order of the District Court of 
the United States for the District of Columbia, discharging 
appellant’s writ of habeas corpus, dismissing the petition upon 
which the writ was issued, and remanding appellant to the 
custody of the appellee. 

The statement of facts contained in appellant’s brief is 
inadequate to properly apprise this Court of the facts and 
circumstances which are essential to a proper understanding 
of the issues involved on this appeal. Appellee believes it 
appropriate, therefore, to restate the case. 

Appellant was convicted on January 22, 1935, in the Supe¬ 
rior Court of Buncombe County, North Carolina, on the first 
and second counts of a sixteen-count indictment. The first 
count charged appellant with the crime of selling, and causing 
to be sold, securities without registering as a dealer or salesman 

(i) 
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as provided by law; the second charged appellant with unlaw¬ 
fully making false representations for the purpose of selling 
securities and stocks in the State of North Carolina (R. S, 20S, 
see supplemental record). 

On February 18, 1935, the Court sentenced appellant, on 
the first count, to confinement in the State’s prison for a 
period of not less than one nor more than two years. The 
execution of this sentence was suspended for a period of five 
years, upon agreement by the appellant to pay a fine of Sl,- 
000.00 and the costs of the criminal prosecution; and upon the 
conditions that he remain continuously of good behavior and 
that he not publish or distribute in North Carolina certain 
designated periodicals pertaining to the sale of corporate stock. 
With respect to the second count upon which appellant was 
convicted, prayer for judgment, that is, imposition of sentence, 
was continued for a period of five years (R. 9,13-14,18-20,208). 

On October 19, 1939. the Superior Court of Buncombe 
County, North Carolina, issued a capias for the apprehen¬ 
sion of appellant; who, at that time, was, and has been since, 
outside of the jurisdiction (R. 20S). 

During the February 1940 Term of the Buncombe County 
Court, and after the issuance of the capias . an order was issued 
by that court, continuing in force for five years both the sus¬ 
pended sentence imposed under the first count of the indict¬ 
ment and the prayer for judgment under the second count. 
The order recited that the capias had been issued for the pur¬ 
pose of imposing sentence under count two and of determin¬ 
ing whether the suspended sentence under the first count 
should be put into effect (R. IS). 

On February 23, 1940, an application for requisition was 
filed with the Governor of North Carolina by the Solicitor of 
the 19th Judicial District of that State, requesting the extra¬ 
dition of appellant from the District of Columbia. Appended 
to the application was a certified copy of the indictment upon 
which appellant was tried and convicted (R. 20S). The appli¬ 
cation set forth the facts substantially as related above and 
certified that in the opinion of the applicant ‘'the ends 
of justice require the arrest and return of the accused to 
this State for sentence and judgment upon conviction for the 



3 


felony set forth in the Second Count in said Bill of Indictment, 
and for putting into effect the suspended sentence imposed on 
the First Count in said Bill of Indictment” (R. 9). The ap¬ 
plication further alleged that the applicant was advised and 
believed that appellant, while in the State of North Carolina, 
“committed various acts and engaged in conduct and prac¬ 
tices which constituted a violation of his parole and proba¬ 
tion and justified the imposition of judgment,” the substance 
of which is there set forth in detail (R. 10). 

On March 8, 1940. the Governor of North Carolina for¬ 
warded to the Chief Justice of the District Court of the 
United States for the District of Columbia requisition papers, 
properly authenticated, which included the capias, certified 
copies of the indictment upon which appellant was tried and 
convicted, and the above-described application (R. 12). 

The Chief Justice, after a hearing on this requisition, found 
the appellant to be substantially charged with crime in the 
State of North Carolina and to be a fugitive from its justice. 
An order w*as issued surrendering him to the agent of that 
State (R. 22-24). 

Appellant thereupon filed in the lower court a petition 
for writ of habeas corpus, seeking his release from custody. 
The petition alleged, as grounds for relief, that: (1) the requi¬ 
sition papers contained no statement of any crime committed 
in North Carolina; and did not specify any offense committed 
by the appellant which would justify the issuance of a capias 
by the County Court; (2) appellant was not under indictment 
nor charged with crime in North Carolina; (3) the affidavits in 
support of the requisition showed on their face that they 
were based upon information and belief; (4) appellant was 
not a fugitive from the State of North Carolina; (5) extra¬ 
dition was sought not to prosecute the appellant in good faith, 
but to serve a private purpose; and upon return to North 
Carolina he would be subjected to violent physical abuse and 
detained at a prohibitive bond which appellant w’ould be 
unable to give; and (6) the sentence and suspension of sen¬ 
tence were illegal and unconstitutional (R. 2-6). 

On April 5, 1940, the lower court, after hearing, dismissed 
the petition for writ of habeas corpus and remanded appel- 
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lant to the custody of the appellee for return to the State of 
North Carolina (R. 186). This appeal was thereupon taken 
(R. 210). 

STATUTES INVOLVED 

Article IV, Section 2, Clause 2, United States Constitution: 

A person charged in any State with Treason. Felony, 
or other Crime, who shall flee from Justice, and be 
found in another State, shall on Demand of the execu¬ 
tive Authority of the State from which he fled, be 
delivered up to be removed to the State having Juris¬ 
diction of the Crime. 

Rev. Stat. § 5278. 18 U. S. C. § 662: 

Whenever the executive authority of any State or 
Territory demands any person as a fugitive from justice, 
of the executive authority of any State or Territory to 
which such person has fled, and produces a copy of an 
indictment found or an affidavit made before a magis¬ 
trate of any State or Territory, charging the person 
demanded with having committed treason, felony, or 
other crime, certified as authentic by the governor or 
chief magistrate of the State or Territory from whence 
the person so charged has fled, it shall be the duty of the 
executive authority of the State or Territory to which 
such person has fled to cause him to be arrested and 
secured, and to cause notice of the arrest to be given 
to the executive authority making such demand, or 
to the agent of such authority appointed to receive 
the fugitive, and to cause the fugitive to be delivered 
to such agent when he shall appear. 

Act of March 3, 1901. 31 Stat. 1340, D. C. Code (1929), 
tit. 6, $ 377: 

In all cases where the laws of the United States pro¬ 
vide that fugitives from justice shall be delivered up, 
the chief justice of the supreme court of the District 
of Columbia [now the District Court of the United 
States for the District of Columbia, 49 Stat. 1921] 
shall cause to be apprehended and delivered up such 
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fugitive from justice who shall be found within the 
District, in the same manner and under the same regu¬ 
lations as the executive authorities of the several States 
are required to do by the provisions of sections 5278 
and 5279, title 66, of the Revised Statutes of the United 
States, and all executive and judicial officers are required 
to obey the lawful precepts or other process issued for 
that purpose, and to aid and assist in such delivery. 

THE ISSUES INVOLVED 

The many assignments of error and points relied upon by 
appellant on this appeal raise numerous questions wholly 
foreign to the issues properly before the Court. They there¬ 
fore do not warrant specific answer. Appellee submits that 
the only questions germane to this appeal may be summarized 
and disposed of under the following points: 

1. Whether appellant is substantially charged with crime in 
the State of North Carolina; 

2. Whether appellant is a fugitive from the justice of North 
Carolina; 

3. Whether the lower court erred in excluding evidence of 
malice and unlawful motive on behalf of the State of North 
Carolina in seeking appellant’s return to that State. 

SUMMARY OF ARGUMENT 

I. In a habeas corpus proceeding to review the validity of 
an order of extradition, a court is limited in its inquiry to a 
determination of whether the petitioner is charged with crime 
in the demanding state, whether he is a fugitive from the jus¬ 
tice of that state, and wffiether a demand in due form has been 
presented to the chief executive of the asylum state. All mat¬ 
ters not related to these questions are irrelevant to the 
proceeding. 

Appellant is charged with crime wuthin the meaning of that 
term, as used in the Constitution and applicable statutes. The 
requisition papers contain a copy of an indictment, certified as 
authentic by the Governor of North Carolina. This alone 
is sufficient to satisfy constitutional and statutory require¬ 
ments in a case of this character. It is uniformly held that 
one—who has been convicted in the demanding state and 
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granted parole or probation, and thereafter leaves that juris¬ 
diction—has a continuing obligation to that state until the 
sentence imposed, or the conditions of the parole or probation, 
have been fully satisfied. Accordingly, until there has been 
full satisfaction of that obligation, he stands charged with the 
crime alleged in the original indictment upon which the convic¬ 
tion was obtained. Since the requisition papers in the present 
case contain an authenticated copy of an indictment charging 
appellant with crime in North Carolina, it follows that his 
return to that State cannot be challenged on that ground. 

The many contentions advanced by appellant with respect 
to the validity of the judgment of conviction, the legality of 
the capias ordering appellant’s arrest for the purpose of revok¬ 
ing probation and of imposing sentence, and the sufficiency of 
the affidavit supporting the application for extradition, which 
was filed with the Governor of North Carolina, are all matters 
not properly before the Court in a habeas corpus proceeding. 

II. Appellant is a fugitive from the justice of North Caro¬ 
lina. While it may be conceded that appellant left that State 
lawfully and with the acquiescence of the North Carolina au¬ 
thorities, it does not follow that he is, as a result, not subject to 
extradition. This Court, in Reed v. Colpoys, 69 App. D. C. 
163, 99 F. 2d 396, cert, denied, 305 U. S. 598, in disposing of this 
very question, held that one is a fugitive from justice within 
the purview of the Constitutional provision governing extradi¬ 
tion who, having been charged with crime in the demanding 
state, leaves that state, no matter for what purpose or with 
what motive, nor under what belief. Thus, the appellant 
comes within the generally accepted rule that one who leaves 
a state pursuant to the provisions of parole or probation is, 
upon violation of that parole or probation, a fugitive from 
justice. Whether in the present case suspension of execution 
of sentence under count one and the continuance of the prayer 
for judgment under the second count have the effect of placing 
appellant on probation or parole is not material, for it is clear 
that appellant has not satisfied his obligation to the State of 
North Carolina. 

III. The motive or purpose of North Carolina in seeking 
appellant’s return is not open to inquiry on habeas corpus. It 
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is conclusively presumed that the authorities of the asylum 
state and of the demanding state proceed, in matters of extradi¬ 
tion, with no evil purpose and with no other motive than to en¬ 
force the law. Consequently, whether appellant’s return is 
sought for an ulterior and malicious purpose, or whether he is 
the victim of a politically inspired plan to obtain his presence 
in North Carolina for the purpose of subjecting him to mal¬ 
treatment and undue punishment, are matters not germane to 
the present proceedings. The action of the lower court in ex¬ 
cluding evidence offered to establish appellant’s contention in 
this respect was entirely proper. 

ARGUMENT 

I 

Appellant is substantially charged with crime in the State 

of North Carolina 

The contentions principally urged by appellant on this ap¬ 
peal are that the requisition papers do not charge appellant 
with any crime against the laws of North Carolina; and that 
the issuance of the capias for appellant’s arrest was unlawful 
and in violation of the due process clause of the Constitution. 
It is respectfully submitted that there is no merit to the first 
contention, and the second is not properly before the Court. 

The requisition papers forwarded to the Chief Justice of the 
District Court of the United States for the District of Co¬ 
lumbia in the present case contained a copy of an indictment, 
duly authenticated, charging appellant with crimes under the 
laws of North Carolina. N. C. Consol. Stat. §3924 (W), 
(b, c). The papers further contained: (1) an order of the 
Criminal Court of Buncombe County, North Carolina, reciting 
appellant’s conviction under that indictment and imposing 
sentence upon appellant under the first count and suspending 
imposition of sentence under the second count; (2) the capias 
issued by that court ordering the arrest of appellant ; and (3) 
the verified application of the Solicitor setting forth that appel¬ 
lant had violated the conditions of probation granted him by 
the court, that he had fled from the jurisdiction, and that he is 
now wanted in that State for revocation of the suspended sen- 

2SS240—41-2 
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tence under the first count of the indictment, and for imposi¬ 
tion of sentence on the second count. The latter application 
was filed with the Governor and made part of the requisition 
papers pursuant to the laws of North Carolina. N. C. Consol. 
Stat. § 4556 (23)- 1 Appellee respectfully submits that these 
papers, properly authenticated as required by law, are suffi¬ 
cient to sustain the action of the Chief Justice in ordering 
appellant’s extradition to North Carolina. 

Section 2. article 4 of the United States Constitution pro¬ 
vides that: 

A person charged in any State with Treason, Felony, 
or other Crime, w’ho shall flee from Justice, and be 
found in another State, shall on Demand of the execu¬ 
tive Authority of the State from which he fled, be 
delivered up to be removed to the State having Juris¬ 
diction of the Crime. 

Section 5278 of the United States Revised Statutes, 18 
U. S. C. § 662, prescribes the procedure necessary to put into 
effect the Constitutional provision. A duty is thereby imposed 
upon the executive authority of any state in which is found 
a person charged with crime against the law’s of another state, 
and who has fled from its justice, to cause such person to be 

’This statute provides: 

“II. When the return to this state is required of a person who has been 
convicted of a crime in this state and has escaped from confinement or 
broken the terms of his bail, probation or parole, the prosecuting attorney 
of the county in which the offense was committed, the parole board, or the 
warden of the institution or sheriff of the county, from which escape was 
made, shall present to the governor a written application for a requisition 
for the return of such person, in which application shall be stated the name 
of the person, the crime of which he was convicted, the circumstances of 
his escape from confinement or of the breach of the terms of his bail, 
probation or parole, the state in which he is believed to be, including the 
location of the person therein at the time application is made. 

“III. The application shall be verified by affidavit, shall be executed in 
duplicate and shall be accompanied by two certified copies of the indict¬ 
ment returned, or information and affidavit filed, or of the complaint made 
to the judge or magistrate, stating the offense with which the accused is 
charged, or of the judgment of conviction or of the sentence. The prose¬ 
cuting officer, parole board, warden or sheriff may also attach such further 
affidavits and other documents in duplicate as he shall deem proper to be 
submitted with such application * * 
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arrested and secured, whenever the executive authority of the 
offended state demands such person as a fugitive from justice, 
and produces either a copy of an indictment found or an affi¬ 
davit made before a magistrate, charging the person demanded 
with having committed a crime therein. 

The provisions of Section 5278, Rev. Stat., have been made 
applicable to the District of Columbia by the Act of March 3, 
1901. D. C. Code (1929) tit. 6, § 377. By that Act there is 
imposed upon the Chief Justice of the District Court of the 
United States for the District of Columbia the same duties 
imposed upon a governor of a state in matters of extradition. 
Hill v. Dorsey, 57 App. D. C. 305, 22 F. 2d 1003; Reed v. 
Colpoys, 69 App. D. C. 163, 99 F. 2d 396, cert, denied, 305 
U. S. 598. 

Under these statutes, to justify extradition, it must appear 
to the Chief Justice of the District Court, upon whom demand 
is made, first, that the person demanded is substantially 
charged with a crime against the laws of the demanding state, 
either by an indictment or an affidavit of a magistrate, certi¬ 
fied as authentic by the governor of that state; and second, 
that the person demanded is a fugitive from the justice of 
that state. 

Pierce v. Creecy, 210 U. S. 387, 401, 28 S. Ct, 714, 52 
L.ed.1113; 

Appleyard v. Massachusetts, 203 U. S. 222, 228, 27 S. 
Ct. 122.51 L. ed. 161; 

Roberts v. Reilly, 116 U. S. 80, 6 S. Ct. 291, 29 L. ed. 
544; 

Ex parte Reggel, 114 U. S. 642, 5 S. Ct. 250, 29 L. ed. 
250. 

If the requisition documents disclose these facts, extradition 
is sufficiently authorized, and arrest of the alleged fugitive 
may be ordered. Marbles v. Creecy, 215 U. S. 63, 67, 30 S. Ct. 
32, 54 L. ed. 92. Proof, apart from the requisition papers 
themselves, is not required to justify the action of the chief 
executive. And—in a proceeding to review such action—the 
warrant for the removal of the alleged fugitive is presumed to 
be valid and sufficient, until clearly overthrown by competent 
proof. 








10 


Marbles v. Creecy, 215 U. S. 63, 30 S. Ct. 32. 54 L. ed. 
92; 

Pettibone v. Nichols, 203 U. S. 192, 204. 27 S. Ct, 111, 
51 L. ed. 14S; 

Munsey v. Clough, 196 U. S. 364, 372, 25 S. Ct. 282, 
49 L. ed. 515; 

Hogan v. O'Neill, 255 U. S. 52, 56, 41 S. Ct. 222. 65 
L.ed.497; 

South Carolina v. Bailey , 289 U. S. 412, 417, 421, 53 
S. Ct. 667, 77 L. ed. 1292. 

In the present case appellant does not challenge the regularity 
of the warrant of removal as such but only the sufficiency of 
the requisition papers and the finding of fugitivity. 

The proceeding for a writ of habeas corpus to test the valid¬ 
ity of extradition is a summary one to be kept within narrow 
bounds, “not less for the protection of the liberty of the citizen 
than in the public interest.” Biddinger v. Commissioner of 
Police, 245 U. S. 128. 135, 3S S. Ct. 41. 62 L. ed. 193. The 
scope of the inquiry accordingly is limited to a consideration 
and determination by the court of whether the petitioner is 
charged with crime in the demanding state, whether he is a 
fugitive from the justice of that state, and whether a demand 
in due form has been made. All other matters are immaterial 
to the proceeding. See 

Drew v. Thaw, 235 U. S. 432, 35 S. Ct. 137. 59 L. ed. 
302; 

Biddinger v. Commissioner of Police, 245 U. S. 128, 
135, 38 S. Ct. 41, 62 L. ed. 193; 

Hogan v. O'Neill, 255 U. S. 52, 41 S. Ct. 222, 65 L. ed. 
497; 

Blevins v. Snyder, 22 F. 2d 876. 57 App. D. C. 300; 

State ex rel. Lea v. Brown, 64 S. W. (2d) 841, 166 
Tenn. 669, cert, denied, 292 U. S. 63S. 

The term “charged with crime” is employed in the Consti¬ 
tution and § 5278, Rev. Stat., in its broad sense. It includes 
all persons accused of crime by legal proceedings, the charge 
being a continuing one until such person has been tried and 
acquitted, or, if convicted, until the sentence imposed has 
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been satisfied. As was said in this respect by the Circuit 
Court of Appeals for the Sixth Circuit in Hvxjhes v. Pflanz, 
138 F. 980, 983: 

The term “charged with crime,” as used in the Con¬ 
stitution and statute, seems to us to have been used 
in its broad sense, and to include all persons accused of 
crime. It would be a very narrow and technical con¬ 
struction to hold that after the accusation, and before 
conviction, a person could be extradited, while after 
conviction, which establishes the charge conclusively, 
he could escape extradition. The object of the provi¬ 
sions of the Constitution and statute is to prevent the 
escape of persons charged with crime, whether con¬ 
victed or unconvicted, and to secure their return and 
punishment if guilty. Taking the broad definition of 
“charged with crime” as including the responsibility 
for crime, the charge would not cease or be merged in 
the conviction, but would stand until the judgment is 
satisfied. It would include every person accused, until 
he should be acquitted, or until the judgment inflicted 
should be satisfied. Any other construction would pre¬ 
vent the return of escaped convicts upon the charge 
under which they had been sentenced, and defeat in 
many instances the ends of justice. 

This view, which represents the overwhelming weight of 
authority, gives effect to the public purpose underlying extra¬ 
dition proceedings. That purpose is to secure the prompt and 
efficient administration of the criminal laws of the states and 
to prevent the successful escape of persons accused of crime, 
whether convicted or unconvicted. In this respect, “A person 
can be said to be charged with crime as well after conviction as 
before,” so long as there remains in force against such person 
an unsatisfied judgment of sentence. Drinkall v. Spiegel, 68 
Conn. 441, 36 A. 830; see In re Hope, 10 N. Y. S. 28. It is vital 
to every state, as well as to society in general, that those who 
commit crimes in one jurisdiction within the United States 
shall not find asylum in another, as appellant is seeking to do 
in this case. See Appleyard v. Massachusetts, 203 U. S. 222, 


12 


227, 27 S. Ct. 122, 51 L. ed. 161; McNichols v. Pease, 207 U. S. 
100, 112, 28 S. Ct. 58, 52 L. ed. 121; Ez Parte Anthony, 198 
Wash. 106. 87 Pac. (2d) 304; State ex rel. Treseder v. Remann, 
165 Wash. 92, 4 Pac. (2d) 866. 

Accordingly it is well established that one who commits 
crime in a particular jurisdiction and is tried and convicted 
therein upon an indictment charging such crime, owes a con¬ 
tinuing obligation to that jurisdiction, until the penalty im¬ 
posed by law has been satisfied. So long as that obligation 
exists, the defendant stands charged with crime and is subject 
to extradition. 

Thus, the general rule is that one convicted of crime, who 
has been paroled and who has left the state, either in viola¬ 
tion of his parole or in obedience to a condition of his parole, 
and thereafter violates the same, is a fugitive charged with 
crime in the demanding state. 

Reed v. Colpoys, 69 App. D. C. 163, 99 F. 2d 396, 
cert, denied, 305 U. S. 598; 

Drinkall v. Spiegel, 68 Conn. 441, 36 A. 830; 

Hughes v. Pflanz, 13S F. 980 (C. C. A. 6); 

Ex parte McBride, 101 Cal. App. 251, 281 Pac. 651; 

Ex parte Hamilton, 41 Okla. Cr. 322, 273 Pac. 286, 
288; 

State ex reL Treseder v. Remann, 165 Wash. 92, 4 
Pac. (2d) 866; 

State v. Hofimeister, 336 Mo. 682, 80 S. W. (2d) 195; 

Johnson v. Lowry, 183 Ga. 207, 1SS S. E. 23; 

Note, 78 A. L. R. 419. 

In Reed v. Colpoys, 69 App. D. C. 163, 99 F. 2d 396, cert, 
denied, 305 U. S. 598, Reed was convicted in Illinois and sen¬ 
tenced to the State Penitentiary for a period of from one to 
fourteen years, for the crime of assault to rob. He was there¬ 
after paroled and permitted to go to Virginia. In violation of 
his parole agreement, he failed to submit a report. A warrant 
for his arrest thereupon was issued by the State of Illinois. 
The Chief Executive of that State forwarded requisition papers 
to the Chief Justice of the District Court of the United States 
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for the District of Columbia for the extradition of Reed, rep¬ 
resenting therein that he was charged in Illinois with crime 
and that he had fled from the justice of that State and taken 
refuge in the District of Columbia. This Court held that, as 
Reed had not served the complete term of sentence, he stood 
charged with crime and was a fugitive from justice, subject to 
extradition, although he had been released on parole and per¬ 
mitted to leave the jurisdiction. 

In Drinkall v. Spiegel, 68 Conn. 441, 36 A. 830, Drinkall 
was tried and convicted in the State of New York for burg¬ 
lary. During his term of imprisonment, he was permitted to 
leave the reformatory, upon his agreement to comply with 
certain conditions sanctioned by the law of that State. The 
terms of his parole permitted Drinkall to go to the State of 
Michigan, where employment had been obtained for him. 
Drinkall, however, did not go to Michigan, but went instead to 
Connecticut, where he was arrested. In answer to the conten¬ 
tion that he was not charged with crime, the Supreme Court 
of Connecticut held that Drinkall’s responsibility for the crime 
of burglary continued until his term of imprisonment was sat¬ 
isfied, and he was, therefore, still charged with crime within 
the meaning of the extradition law. 

In Hughes v. Pflanz, 138 F. 980 (C. C. A. 6), Hughes was 
convicted of larceny in Indiana and was sentenced for a term 
of not less than one year nor more than fourteen years. He 
was committed to the penitentiary and subsequently was re¬ 
leased under a parole agreement. He was permitted “to go 
outside of the buildings and inclosure of said reformatory, upon 
the conditions stipulated.” Hughes violated the conditions of 
the parole agreement, and his arrest and return to the peni¬ 
tentiary were ordered. He departed from Indiana after his 
parole was granted and was arrested in Kentucky for extradi¬ 
tion. A petition for a writ of habeas corpus was filed on the 
ground that violating parole was not a crime under the laws 
of Indiana; that he was not charged with a crime of any 
kind for which he could be arrested and further punished, but 
only with a conviction of crime. The Court held that the 
charge of larceny, upon which he was convicted, continued to 
be a charge against Hughes until the sentence imposed upon 
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that conviction had been completely and fully performed, and 
consequently he stood charged with crime. 

These authorities cannot be distinguished from the present 
case on the ground that appellant is not on parole. The rule 
of these cases—which renders parole violators extraditable— 
is equally applicable to convicted defendants, who, like appel¬ 
lant, have their freedom either by reason of suspension or 
continuance of sentence or by stay of execution of sentence. 

Whether or not such action is, in effect, probation is of no 
consequence. 1 Appellant has never been sentenced under the 
second count in any event. See Cappola v. Platt, 123 Conn. 3S, 
192 A. 156, cert, denied, 302 U. S. 726; Commonwealth v. Steele, 
78 Pa. Super. 352; Ex Parte McBride, 101 Cal. App. 251, 281 
Pac. 651. 

In Cappola v. Platt, supra, which, it is submitted, presents 
a factual situation substantially similar to that involved on 
this appeal, the defendant pleaded guilty to a crime in the 
State of Massachusetts and—prior to the imposition of sen¬ 
tence—was placed upon probation. He was not required to 
remain within the jurisdiction. Thereafter, extradition of the 
defendant from Connecticut was requested by the Governor 
of Massachusetts. It was held that one who was free because 
of suspension of sentence remained subject to the imposition 
of a penalty for the offense which he had committed and 
therefore was charged with a crime and was a fugitive from 
justice. Consequently, he was held to be subject to extra¬ 
dition. 

In this connection it must be noted that the charge upon 
which a person on probation or parole can be extradited is 
not the act which constitutes the violation of probation or 
parole, but, on the contrary, the very crime which was the 
subject of the original prosecution. To argue, as appellant 


1 "Probation is a substitute for imprisonment. It is a conditional suspen¬ 
sion of sentence. It is applied on the theory that, if allowed to retain his 
liberty and be at large among the people under certain regulations and 
supervision, the convicted person will not engage in a criminal course of 
conduct.” People v. Robinson, 253 Mich. 507, 511, 235 N. W. 236. 
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does, that an indictment cannot be made the basis of extradi¬ 
tion if a conviction has already been obtained thereunder, is 
to misconceive the very basis of extradition, as defined by the 
authorities above discussed. A man stands charged with an 
offense—even after conviction—until the penalty which the 
law imposes has been paid. The Supreme Court of New 
Mexico adequately disposed of this contention in the case of 
Ex parte Nabors, 33 N. Mex. 324, 267 Pac. 58. 

In the Nabors case, the petitioner was indicted, convicted, 
and sentenced in California. After serving a part of the sen¬ 
tence, he was granted a parole. Pursuant to the conditions 
of that parole he went to New Mexico. While in that state 
he violated his parole, and the Prison Board of California 
revoked it. In opposition to an effort by the State of Cali¬ 
fornia to extradite Nabors, he contended that all charges 
upon which the State of California sought to deal with him 
related to conduct and acts performed in New Mexico, and 
that, even if such charges rendered him amenable to any 
punishment in California or to the revocation of his parole, 
the fact that they were not committed in that state, and that 
he did not leave that state after their commission, conclusively 
established that he was not subject to extradition. The court, 
in a thorough analysis of the authorities, held that there was 
no merit to the contention, and stated: 

In determining the two questions before us, it is im¬ 
portant to avoid confusion as to the crime charged 
against petitioner for which California desires to exact 
punishment. Petitioner contends as if the charged of¬ 
fenses were the matters stated as the occasion and rea¬ 
son for the revocation of his parole. If we regard the 
accusation as involving merely the leaving of Sandoval 
county, or the having of firearms in his possession, it 
would be difficult to hold, either that there was a sub¬ 
stantial charge of any offense under the law of Cali¬ 
fornia, or that petitioner is a fugitive from the justice 
of that state. Such is not, however, the correct view to 
take of the charge. The accusation is founded upon the 
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felony of which he stands convicted. For this his pun¬ 
ishment is not complete. For this California demands 
his extradition. There is abundant and well-reasoned 
authority that this is the correct view in a case where 
one whose parole has been revoked contends that he is 
not a fugitive. Perhaps the leading case is Drinkall v. 
Spiegel. 68 Conn. 441, 36 A. 830. 36 L. R. A. 486, where 
the doctrine is developed that one who is allowed to go 
at large upon parole becomes, upon the revocation of 
his ticket of leave, in legal effect, an escaped convict, 
and may, if found outside the state, be extradited, not 
necessarily for the escape, nor for the violation of pa¬ 
role. but for the original crime which he has not fully 
expiated. 

See, Cappola v. Platt, 123 Conn. 3S. 192 A. 156, cert, denied, 
302 U. S. 726; Albright v. Clhujer, 290 Mo. S3. 234 S. W. 57, 
59; State ex rel. Treseder v. Remann, 165 Wash. 92. 4 Pac. 
(2d) 866. 

In State v. Everett, 164 N. C. 399, 79 S. E. 274. the Supreme 
Court of North Carolina, in considering a related question, 
held that a judgment imposed after revocation of a suspended 
sentence constituted punishment for the original offense and 
not for the act constituting the breach of probation. The 
Court there said: 

Nor can it be well argued that the judge had. by the 
judgment, punished the defendant for his subsequent 
conduct. This is a misapprehension of its legal effect. 
He has simply punished him for the crime he had con¬ 
fessed. because he has violated the terms upon which 
clemency was impliedly promised. But this is merely 
the reason for awarding punishment in the original case, 
and is no part of the offense for which it was inflicted. 
This very point was urged in the similar case of Syl¬ 
vester v. State, 65 N. H. 193, 20 Atl. 954, where the 
defendant was indicted for the illegal sale of liquor, and 
the mittimus was ordered to be stayed “while he does 
not sell liquor/’ and it was held that “the enforcement 
of the judgment of mittimus was not a punishment for 
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subsequent offenses, or for breach of the condition on 
which execution was stayed.” 

To sustain the action of the executive in ordering a fugi¬ 
tive’s return, in a case like the present, the requisition papers 
need contain, therefore, only a copy of the original indictment 
upon which the conviction rests. Constitutional and statutory 
requirements thereby are satisfied. State ex rel. Treseder v. 
Remann, 4 Pac. (2d) 866, 165 Wash. 92; Albright v. Clinger, 
290 Mo. S3, 234 S. W. 57, 59. See Rummerfield v. Watson, 70 
S. W. (2d) 895, 335 Mo. 71. In the latter case it was held 
that the copy of the judgment of conviction was not a neces¬ 
sary part of the requisition papers, for it tended to prove 
merely the defendant’s guilt of the crime charged. See Drink- 
all v. Spiegel, 68 Conn. 441, 36 A. 830. Likewise, it has been 
held that the court, in a habeas corpus proceeding, can assume 
that a warrant revoking parole or probation was properly 
issued. Such assumption, of course, dispenses with the neces¬ 
sity of its inclusion as a part of the requisition papers. See 
Cappola v. Platt, 192 A. 156, 123 Conn. 38, cert, denied, 302 
U. S. 726. 

It is equally well established that the legality of the revoca¬ 
tion of the parole or probation of a prisoner is a question 
solely for the judicial authorities of the demanding state and 
is not to be determined by the asylum state. The nature of 
suspension of execution of sentence and of a continued prayer 
for judgment, together with power of the court to lift the 
suspension or impose judgment are questions within the ex¬ 
clusive province of the North Carolina courts. With respect 
to these matters, see State v. )Crook, 115 N. C. 760, 20 S. E. 
513; State v. Burnett, 174 N. C. 796, 93 S. E. 473; State v. 
Ray, 212 N. C. 748, 194 S. E. 472. The latter alone have the 
right to construe the laws of that state, and to determine the 
guilt or innocence of the person whose return is sought. Ex 
parte Foster, 61 Pac. (2d) 37, 60 Okla. Cr. 50; State v. Hofi- 
meister, 336 Mo. 682, 80 S. W. (2d) 195, 196; Drinkall v. 
Spiegel, 6S Conn. 441, 36 A. 830. See Drew v. Thaw, 235 U. S. 
432, 35 S. Ct. 137, 59 L. ed. 302; Hale v. Crawford, 65 F. 2d 
739 (C. C. A. 1), cert, denied, 290 U. S. 674. As was said in 
State v. Greer, 173 N. C. 759, 92 S. E. 147, proceedings to de- 
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termine whether a condition of a suspended sentence has been 
breached are addressed to the reasonable discretion of the trial 
court. 

Likewise, courts of the asylum state are without power to 
inquire into the validity or constitutionality of the judgment 
of conviction. Whether that judgment was violative of the 
Constitution or of the laws of the state in which rendered is 
a matter for the courts of the demanding state exclusively. 

In State ex rel. Lea v. Brown , 64 S. W. (2d) S41, 166 Tenn. 
669, cert, denied, 292 U. S. 638, the Supreme Court of Ten¬ 
nessee, in answering a contention that the trial and conviction 
in the demanding state violated petitioner’s constitutional 
rights, advanced as a basis for denying extradition, held that 
it was without power to inquire into the validity of a judg¬ 
ment of conviction obtained in the demanding state. The 
court there said: 

Being without jurisdiction to enforce the judgment of 
North Carolina, the courts of Tennessee are without 
jurisdiction to inquire into the validity of such judg¬ 
ment as a basis for granting or denying extradition. 
And, if the relators have been denied due process of 
law by the courts of North Carolina, with respect to 
matters not already adjudicated, they should be left 
free to present such matters to a state or federal court 
to which the State of North Carolina is subject, when¬ 
ever that state, having regained custody of them, en¬ 
deavors to enforce its judgment. The relators will 
remain under the protection of the Federal Constitu¬ 
tion, if returned to North Carolina, and this proceeding 
for the writ of habeas corpus is a summary proceeding, 
“to be kept within narrow bounds, not less for the pro¬ 
tection of the liberty of the citizen than in the public 
interest.” 

Compare Drew v. Thaw, 235 U. S. 432, 35 S. Ct. 137, 59 L. ed. 
302; Biddinger v. Commissioner of Police, 245 U. S. 128, 38 
S. Ct. 41, 62 L. ed. 193; Blevins v. Snyder, 57 App. D. C. 300, 
22 F. 2d 876, holding that all matters of defense to the crime 
charged must be determined solely by the court where the 
fugitive is to be tried. 
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Appellee earnestly submits that the principles and author¬ 
ities above discussed clearly establish that the appellant in 
this case has been substantially charged with crime under the 
laws of North Carolina and that his extradition has been prop¬ 
erly ordered. The requisition papers contain a duly authen¬ 
ticated copy of an indictment charging a violation of the crimi¬ 
nal laws of North Carolina. Such indictment, by itself, is 
sufficient, under the cases relied upon, to sustain the warrant 
of arrest and order of surrender issued by the Chief Justice 
of the District Court. The fact that the requisition papers 
contain, in addition, the Order of Judgment of the Buncombe 
County Court, setting forth the sentences imposed in the crim¬ 
inal prosecution, the capias ordering appellant’s arrest, and an 
affidavit relating the facts upon which the request for extra¬ 
dition was based, cannot be urged to defeat appellant’s return 
to North Carolina. Obviously, they serve to strengthen rather 
than weaken the case. Drinkall v. Spiegel, 68 Conn. 441, 36 A. 
830, 831. 

Contrary to appellant’s contention, his extradition was not 
based upon any of these papers other than the indictment. It 
must, and can, be sustained on the indictment alone. These 
papers serve merely to substantiate the charge made in the 
indictment. Therefore, even conceding, for purposes of argu¬ 
ment. that the affidavit may be based, in part, upon informa¬ 
tion and belief, and that the capias possibly may have been 
illegally issued by the court of North Carolina, they are mat¬ 
ters which cannot properly be considered by the courts of this 
jurisdiction. They do not constitute necessary essentials to 
the issuance of the warrant of arrest. See Ex parte Reggel, 
114 U. S. 642, 5 S. Ct. 250, 29 L. ed. 250. 

Hence, to argue that the capias, issued for the sole purpose of 
securing appellant’s arrest, was not founded upon proper affi¬ 
davits, is to inject into the case immaterial and irrelevant 
issues. As above indicated, rendition in the present case is 
not founded upon the capias. Appellant’s contention that it 
is so founded reveals a fundamental misunderstanding on his 
part of the law in that respect. Appellant’s return to North 
Carolina is sought to require him to satisfy an obligation im¬ 
posed as a consequence of the commission of the original 
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offenses charged in the indictment. It was not for the purpose 
of subjecting him to trial for new offenses. The capias was 
but a means employed by the state to bring appellant before 
the court. Whether its issuance had legal or factual support 
is a matter which must be decided by the courts of North 
Carolina alone. See Drew v. Thaw, 235 U. S. 432, 35 S. Ct. 
137, 59 L. ed. 302; Ex parte Foster, 61 Pac. (2d) 37, 39, 60 
Okla. Cr. 50; State v. Hoffmeister, 336 Mo. 6S2. 80 S. W. (2d) 
195,196. 

Appellant further contends, in effect, that since the time of 
suspension of his sentence had expired prior to the date of the 
request for extradition, he is no longer subject to the juris¬ 
diction of the North Carolina court, and the order for his sur¬ 
render to that state was improper. On February IS, 1935, 
the court of North Carolina in rendering judgment upon ap¬ 
pellant’s conviction suspended execution of the sentence on 
the first count for a period of five years, and continued prayer 
for judgment on the second count for a like period. Prior to 
the expiration of that period, on October 19, 1939, the capias 
ordering appellant’s arrest was issued by the North Carolina 
court. There remained, at that time, more than four months 
of the period of probation. Until appellant could be appre¬ 
hended the court was without authority to revoke the proba¬ 
tion and to order the execution and imposition of sentences 
under the two counts of the indictment. Certainly, one can¬ 
not nullify the jurisdiction and authority of a court granting 
probation, by staying in hiding or by absenting himself from 
the state until after the time of probation has expired. The 
capias, therefore, must be deemed to have stayed the running 
of the five-year period. See People ex rel. Patterson v. Bockel, 
270 N. Y. 76, 200 N. E. 586. See also, State v. Vickers, 184 
N. C. 676, 114 S. E. 168; Ex parte Hinson, 156 N. C. 250, 72 
S. E. 310. 

Furthermore, appellant’s contention that the order of the 
Buncombe County Court extending the judgment of that 
court in the criminal prosecution for a period of five years was 
illegal and void under the laws of that State is not germane to 
the issues. This contention, like many of the other conten- 
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tions advanced by appellant, constitutes an issue for the sole 
determination of the North Carolina courts. 

It is respectfully submitted, therefore, that appellant stands 
charged with crime for which his extradition was properly 
ordered. 

II 

Appellant is a fugitive from the justice of North Carolina 

The contention is advanced on behalf of appellant that he 
is not a fugitive from justice, because the judgment of con¬ 
viction rendered by the court of North Carolina did not re¬ 
quire him to remain within the state; therefore, when the 
capias for his arrest was issued, he was lawfully outside of 
the jurisdiction and beyond the pale of the extradition law. 
This contention, it is submitted, runs counter to the great 
weight of established authority. 

The rule is well settled that one is a fugitive from justice 
within the purview of the constitutional provision governing 
extradition, who, having been charged with crime in the de¬ 
manding state, leaves that state for any purpose whatsoever. 

Ex parte Reg gel, 114 U. S. 642, 55 S. Ct. 250, 29 L. 
ed.250; 

Reed v. Colpoys, 69 App. D. C. 163, 99 F. 2d 396, 
cert, denied, 305 U. S. 598; 

Barrett v. Bigger, 57 App. D. C. 81, 17 F. 2d 669, 
cert, denied, 274 U. S. 752. 

In Appleyard v. Massachusetts, 203 U. S. 222, 227, 27 S. Ct. 
122, 51 L. ed. 161, the Supreme Court construed the applicable 
provision as follows: 

A person charged by indictment or by affidavit be¬ 
fore a magistrate, with the commission within a State 
of a crime covered by its laws, and who, after the date of 
the commission of such crime leaves the State—no mat¬ 
ter for what purpose or with what motive, nor under 
what belief—becomes, from the time of such leaving, 
and within the meaning of the Constitution and the 
laws of the United States, a fugitive from justice, and 
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if found in another State must be delivered up by the 
Governor of such State to the State whose laws are 
alleged to have been violated, on the production of 
such indictment or affidavit, certified as authentic by 
the Governor of the State from which the accused de¬ 
parted. Such is the command of the supreme law of 
the land, which may not be disregarded by any State. 

In Roberts v. Reilly, 116 U. S. SO, 97, 6 S. Ct. 291, 29 L. ed. 
544, a fugitive from justice was described as one who has 
committed a crime within a state and, “when he is sought 
to be subjected to its criminal process to answer for his offense, 
he has left its jurisdiction and is found within the territory 
of another.” See Hogan v. O’Neill, 255 U. S. 52, 41 S. Ct. 222, 
65 L. ed. 497. 

Just as one can be “charged with crime” after conviction as 
well as before, so also can he be a fugitive with respect to that 
charge. Reed v. Colpoys 69 App. D. C. 163, 99 F. 2d 396, 
cert, denied, 305 U. S. 598; Albright v. Clinger, 290 Mo. S3, 
234 S. W. 57, 58. As was said in DrinkaU v. Spiegel, 68 Conn. 
441, 36 A. 830, “A man is still a fugitive from justice so long 
as he has departed, [from a state] leaving its demands un¬ 
satisfied.” Thus, the question of whether the appellant left 
the jurisdiction of North Carolina lawfully and in accordance 
with the terms of his sentence is immaterial. The purpose or 
motive prompting a person to leave can have no effect upon the 
question of fugitivity. See Note, 13 A. L. R. 415. The cases 
cited and discussed in the preceding section of this brief uni¬ 
formly hold that a person on parole or probation who, at the 
time of revocation of that parole or probation is outside of the 
jurisdiction, is a fugitive from justice and subject to rendition 
upon requisition. 

See: 

Reed v. Colpoys, 69 App. D. C. 163, 99 F. 2d 396, 
cert, denied, 305 U. S. 598; 

DrinkaU v. Spiegel, 68 Conn. 441, 36 A. 830; 

Hughes v. Pflanz, 138 F. 980 (C. C. A. 6); 

People ex rel. Hutchings v. Motion, 218 N. Y. S. 432, 
afi’d without opinion, 245 N. Y. 521; 
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Ex -parte Nabors, 33 N. Mex. 324, 267 P. 58; 

Ex parte McBride, 101 Cal. App. 251, 281 P. 651; 

Ex parte Foster, 60 Okla. Cr. 50, 61 P. (2d) 37; 

Brown v. Lowry, 185 Ga. 539, 195 S. E. 759; 

People ex rel. human v. Smith, 352 Ill. 496, 1S6 N. E. 

159; 

Ex parte Garvey, 112 S. W. (2d) 747 (Tex. Cr. App.); 

Ex parte Gordon., 105 Vt. 277, 165 A. 905; 

Note, 51 harv. law rev. 1445; 

Note, 78 A. L. R. 419. 

Ill 

The motive or purpose of the demanding state in seeking the 
return of a fugitive is not open to inquiry on habeas 
corpus 

Throughout the proceedings in this Court and in the court 
below, the appellant has repeatedly contended that his return 
to North Carolina has not been sought in good faith, but for 
an ulterior and malicious purpose; that he is the victim of a 
politically inspired scheme to secure his return in order to 
subject him to maltreatment and undue punishment. Evi¬ 
dence was offered by the appellant in the court below to sub¬ 
stantiate this contention, but was excluded. This is now 
urged as error. It is submitted that the court’s ruling in this 
respect was proper, and should be sustained. 

In a proceeding of the nature here involved, the motive and 
purpose of the authorities of the demanding state, in request¬ 
ing extradition, is immaterial. 

DePoilly v. Palmer, 28 App. D. C. 324. 

Goodale v. Splain, 42 App. D. C. 235. 

• Blevins v. Snyder, 57 App. D. C. 300, 22 F. 2d 876. 

Note, 94 A. L. R. 1493, and cases there cited. 

The Supreme Court of the United States has considered the 
question to be so well settled as to require no elucidation. In 
Drew v. Thaw, 235 U. S. 432, 35 S. Ct. 137, 59 L. ed. 302, Mr. 
Justice Holmes said, “There is no discretion allowed, no in¬ 
quiry into motives.” And in Pettibone v. Nichols, 203 U. S. 


24 


192, 203, 217, 27 S. Ct. Ill, 51 L. ed. 148, it was held to be 
conclusively presumed that the governors of the asylum and 
the demanding states proceeded “with no evil purpose and 
with no other motive than to enforce the law.” Consequently, 
judicial inquiry does not extend to consideration of a conten¬ 
tion that a fugitive’s return is sought solely for political or 
other irregular purposes. United States v. Superintendent of 
County Prisons, 111 F. 2d 409 (C. C. A. 3). 

Furthermore, whether appellant will be afforded a fair and 
impartial hearing when returned to North Carolina is likewise 
not a matter for the determination of this Court. That ap¬ 
pellant will be granted such a hearing must be assumed. 
Marbles v. Creecy, 215 U. S. 63. 69, 30 S. Ct. 32, 54 L. ed. 92; 
Blevins v. Snyder, 57 App. D. C. 300. 22 F. 2d 876; United 
State v. Superintendent of County Prisons, 111 F. 2d 409 
(C. C. A. 3). 

CONCLUSION 

The requisition papers served upon the Chief Justice of the 
District Court of the United States for the District of Colum¬ 
bia, and the evidence presented to the court below, clearly 
and unequivocally substantiate the finding of the Chief Jus¬ 
tice that appellant stands charged with crime in North Caro¬ 
lina and is a fugitive from the justice of that state. The order 
of surrender issued by the Chief Justice, therefore, was proper. 

Appellant’s brief is directed principally to a discussion of 
matters and issues not properly before the court in a habeas 
corpus proceeding of this nature. Contained therein is a per¬ 
sonal attack impugning the motives of certain officials of the 
State of North Carolina in seeking appellant’s return. Such 
attack and comments are obviously irrelevant to the ques¬ 
tions involved, confusing to the issues, and, consequently, a 
disservice to this Honorable Court. As the Supreme Court 
has said, the authorities of the several states, in seek¬ 
ing extradition, must be presumed to have proceeded honestly 
and sincerely and with no evil purpose and with no motive 
other than to enforce the law. Pettibone v. Nichols, 203 U. S. 
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192, 203, 217, 27 S. Ct. Ill, 51 L. ed. 148. It is respectfully 
submitted, therefore, that such inappropriate and derogatory 
statements contained in appellant’s brief be disregarded by 
this Court. 
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SSniteb States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA. 
April Term, 1940. 


No. 7734. 

Special Calendar. 


William D. Pelley, Appellant , 


v. 

John B. Colpoys, United States Marshal in and for the 

District of Columbia. 


Appeal from the District Court of the United States 
for the District of Columbia. 


REPLY BRIEF FOR APPELLANT. 


I. 

Appellee Concedes the Gross Error Committed by the Lower 
Court in Basing a Finding of Fugitivity Upon the Mere 
Issuance of a Capias, by Abandoning Such a Conten¬ 
tion, and Attempting to Justify the Finding of Fugi¬ 
tivity Without Considering the Capias. 

The lower court found as a fact (R. 209): 

“7—The petitioner is a fugitive from justice from 
the State of North Carolina and has been a fugitive 
from justice from the State of North Carolina from or 
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about the time of tlie issuance of the capias above men¬ 
tioned/’ 

At the conclusion of the Habeas Corpus hearing the lower 
court in explaining the reason for its finding stated (R. 172): 

. . and it would serin to me that he became a fugi¬ 
tive on October 19, of last gear when the capias was 
issued 

In the lower court counsel for appellee stated (R. 156) 

“AYE ARE RELYING ON THIS CAPIAS EN¬ 
TIRELY.” 


At no time did appellant urge upon the lower court that 
the mere presentation of the indictment constituted appel¬ 
lant a fugitive, after appellant had been tried on that indict¬ 
ment, convicted, judgment pronounced, terms of judgment 
complied with, bond discharged and appellant free to go his 
wav without anv restrictions as to his traveling all over the 
face of the earth and with no requirement that he report to 
anyone. Obviously, appellee knows that the finding of fu- 
givity, based upon the illegally issued capias, cannot be sus¬ 
tained by this court. 


Despite tin* Ending of Fact No. 7 previously quoted here¬ 
in, that appellant is a fugitive by reason of the capias, ap¬ 
pellee states to this court in his Brief (P. 19) 


“IT, (EXTRADITION) MUST, AND CAN, BE 
SUSTAINED ON THE INDICTMENT ALONE.” 


If the capias had nothing to do with appellant becoming 
a fugitive, when did he become one? Obviously, he was not 
a fugitive when he walked out of court after paying the 
fine and costs which he elected to pay in lieu of a sentence 
to hard labor. The court below found as a fact that he had 
never, since that time, been charged with violation of any 
law, State or Federal, and the court stated (R. 173) 

“* * * AND IT IS ADMITTED THAT HE HAS 
PERFORMED ON GOOD BEHAVIOR.” 
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Then what makes him a fugitive? The court below says 
“The Capias.” Appellee says, in this court, “No, not the 
capias, the indictment.” 

Is it not perfectly clear that, before appellant becomes a 
fugitive, he must be charged either with a subsequent crime 
or a violation of some condition attaching to suspension of 
sentence? No charge of either kind has been filed in this 
cause. (R. 208-9) 

If, as non' urged by appellee, appellant is a fugitive, what 
makes him one? Appellee says that the sending of a duly 
authenticated copy of an indictment to this jurisdiction, pre¬ 
cludes the consideration of any other matter. Following 
this reasoning, had appellant been acquitted he must yet 
return to North Carolina and present that fact, “for the 
courts of the asylum state arc confined to an examination 
of the extradition papers.” 

Appellant was given his choice. lie elected a monetary 
penalty rather than a jail sentence. In view of the lower 
court’s finding that he had paid the penalty, which he 
elected, and that no charge of any breach of either the law 
or condition of suspended sentence had ever been filed 
against him, if the contention of appellee be correct, then 
appellant would still be a fugitive in this case, even had he 
elected and served the penitentiary sentence at hard labor. 

Such is not Justice and consequently not the law. 

The indictment sought to be used as a basis for appel¬ 
lant's extradition has served its purpose by having brought 
appellant to the original trial, conviction and judgment. The 
alternative sentence imposed upon appellant having been 
complied with (Findings of Fact R. 209) obviously an affi¬ 
davit alleging a subsequent offense of some kind must be 
included in the extradition papers to justify extradition and, 
it is fundamental that such affidavit (in extradition pro¬ 
ceedings) shall be upon PERSONAL KNOWLEDGE 
rather than upon information and belief. No affidavit of 
any kind is offered as a basis for these proceedings (R. 209) 

“To authorize the removal of a citizen of Maryland 
to the state of Washington for trial on a charge of 
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crime something more than the oath of a party un¬ 
familiar with the facts that he believes the allegations 
of an information to be true should be required, and is 
demanded by the law. To hold otherwise would enable 
irresponsible and designing parties to make false 
charges with impunity against those who may be the 
subjects of their enmity, and permit them, after they 
have caused public officials to believe their representa¬ 
tions, to secure the arrest, imprisonment, and removal 
of innocent persons on papers regular in character, but 
without merit and fraudulent in fact.” Ex parte Hart, 
63 Fed. Rep. 259. 


Appellant offered evidence in the lower court that no 
offense triable in Buncombe County, to which removal was 
sought, had been committed by him. Fugitivity being a 
question of fact, and not of law, appellant offered evidence 
to show that this proceeding, masquerading as a lawful de¬ 
mand was in fart an unlawful, illegal, malicious attempt to 
pervert the judicial processes to the private purposes of 
certain individuals including appellant’s former prosecutor. 
Of course, if there is a lawful demand, the malice will not 
be considered in extradition. In this case there is the 
malice , but an absolute lack of anv legal basis for the de- 
maud. Appellant’s offer of such evidence was excluded by 
the lower court, despite the ruling in the case of Johnson v. 
Zerbst (304 U. S. 458) holding that the court might go 
outside the record if necessary, to see that substantial jus¬ 
tice be done. 


“One held for removal to another Federal district 
for trial is entitled to discharge on Habeas Corpus be¬ 
cause of the exclusion of evidence that no offense triable 
in the District to which lie was sought to be removed 
had been committed by him and on the theory that a 
certified copy of the indictment and proof of identity 
of the party accused furnished conclusive evidence of 
probable cause.” 

Tins!a/ v. Treat . 205 U. S. 20, 27 Sup. Ct. Rep. 430, 
51 L. Ed. 689. 

Kessler v. Treat . 205 U. S. 33, 27 Sup. Ct. Rep. 434. 
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n. 

Appellee Urges that the Basis for Extradition is the In¬ 
dictment Alone and that the Capias “Is Immaterial and 
Irrelevant to the Issues.” Appellee then Urges the Im¬ 
portance of the Capias as Staying the Running of the 
Five Year Period, thus Continuing Buncombe County’s 
Jurisdiction Over Appellant. 


TIIE BUNCOMBE COUNTY JUDGE WHO ISSUED 
THE CAPIAS CONCEDED THAT THE CAPIAS HAD 
NO EFFECT UPON AND DID NOT STAY THE RUN¬ 
NING OF THE FIVE-YEAR PERIOD. Ho conceded this 
by his action, two days after the five-year period had ended, 
in entering a formal order extending the five-year suspen¬ 
sion for another five years, which order was admitted at the 
Habeas Corpus hearing to have been useless. (R. 137 and 
lob.) Appellee urged upon the court below that the capias 
stayed the running of time of suspension of sentence. The 
court below asked (R. 136), 


“Then why did he make the extension of the 19th of 
February:’” 


Appellee states (R. 137), 

“I think that order of February was useless.” 

Of course it was useless, but it is an unqualified acknowledg¬ 
ment by the Buncombe County Judge that the illegally is¬ 
sued capias did not stay the running of the five-year period. 

Section 4655, Paragraph 4, Code of Criminal Procedure of 
the State of North Carolina, reads as follows: 

“The period of probation or suspension of sentence 
shall not exceed a period of five years and shall be de¬ 
termined by the fudge of the court and may be contin¬ 
ued or extended , terminated or suspended by the court 
at any time within the above limit.” 

Realizing that the order of extension is of no effect, (con¬ 
ceded by appellee in the lower court) he states (p. 20 of his 
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pervert the judicial processes to the private purposes of 
certain individuals including appellant’s former prosecutor. 
Of course, if there is a lawful demand, the malice will not 
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in entering a formal order extending the five-year suspen¬ 
sion for another five years, which order was admitted at the 
Habeas Corpus hearing to have been useless. (R. 137 and 
156.) Appellee urged upon the court below that the capias 
stayed the running of time of suspension of sentence. The 
court below asked (R. 136), 

“Then why did he make the extension of the 19th of 
February?” 

Appellee states (R. 137), 

“I think that order of February was useless.” 

Of course it was useless, but it is an unqualified acknowledg¬ 
ment by the Buncombe County Judge that the illegally is¬ 
sued capias did not stay the running of the five-year period. 

Section 4655, Paragraph 4, Code of Criminal Procedure of 
the State of North Carolina, reads as follows: 

“The period of probation or suspension of sentence 
shall not exceed a period of five years and shall be de¬ 
termined by the judge of the court and may be contin¬ 
ued or extended , terminated or suspended by the court 
at any time within the above limit.” 

Realizing that the order of extension is of no effect, (con¬ 
ceded by appellee in the lower court) he states (p. 20 of his 
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brief) “the capias therefore must be deemed to have stayed 
the running of the five year period”. The lower court found 
as a fact (R. 209) that the issuance of the capias was not 
based upon any affidavit, that no affidavit was submitted to 
the Judge who issued the capias, and that Judge himself 
states (R. 229) that no one requested that he issue the 
capias. 

Appellee now tells this Court that, though the law forbids 
the extension of any suspended sentence beyond a limit of 
five years, the Judge of Buncombe County may violate the 
provisions of that law by adopting the subterfuge of issuing 
a capias, without any reason for so doing, legal or other¬ 
wise, and thus do indirectly what is forbidden to be done 
directly. 

Appellee states in his brief (p. 19): 

“Therefore, even conceding, for purposes of argument, 
that the affidavit may be based, in part, upon informa¬ 
tion and belief, and that thf. capias possibly may have 
been illegally issued by the court of North Carolina, 
they are matters which cannot be properly considered 
by the courts of this jurisdiction.” 

The Court below found as a Fact that no affidavit what¬ 
ever was filed in this proceeding as a basis for appellant’s 
arrest. Appellee urges upon this Court the absurd propo¬ 
sition that the issuance of the capias stayed the running of 
the five-year period even though the capias was issued ille¬ 
gally. One need not be a student of the law to know that an 
illegally issued capias is of no legal effect and could not have 
any possible effect upon the running of the five-year period. 
Unless the capias stayed the running of the five-year period 
that period expired on the 17th of February, 1940. Appel¬ 
lant was ordered extradited long after that date, and inas¬ 
much as the lower Court found the capias not to be founded 
upon any affidavit or other legal foundation that would jus¬ 
tify its issuance it is quite apparent that the time of suspen¬ 
sion having expired, there was no justification for the lower 
court holding appellant to be either substantially charged 
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with crime, or a fugitive from the jurisdiction of the Bun¬ 
combe County Court. 

The hopelessness and futility of appellee’s position stands 
exposed for the sham that it really is when he urges the im¬ 
portance of the capias as stopping the running of the clock 
on the five-year period, a clear violation of Section 4655 of 
the North Carolina Criminal Code, and then states (p. Ill 
his brief): 

“Hence, to argue that the capias, issued for the sole 
purpose of securing appellant’s arrest, was not founded 
upon proper affidavits, is to inject into the case immate¬ 
rial and irrelevant issues.’’ 

The capias was founded upon no affidavit whatsoever (Find¬ 
ings of Fact R. 209). The sincerity of appellee is only over¬ 
shadowed by the inconsistency of his argument, in one 
breath urging upon this court the importance of the capias 
as continuing the jurisdiction of the Buncombe County 
Court over appellant and then stating (p. 19 his brief): 

“. . . rendition in the present case is not founded upon 
the capias.” 

and that for appellant to mention the illegality of the issu¬ 
ance of the capias— 

“. . . is to inject into the case immaterial and irrele¬ 
vant issues.” 


III. 

Appellee Misstates Appellants Position Before this Court; 
Evades and Ignores the Real Issues Involved; and Fails 
to Cite One Case Applicable to the Instant One. 

Appellee states at Page 14 of his brief, last line: 

“To argue, as appellant does, that an indictment can¬ 
not be made the basis of extradition if a conviction has 
already been obtained thereunder, is to misconceive the 
very basis of extradition ...” 
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Tliis statement is wholly untrue. Nowhere in appellant’s 
brief is there one word to justify such an unqualified and 
gratuitous misstatement. 

Appellant’s position, stated in unequivocal terms through¬ 
out his hearing and his brief on appeal, is that the Buncombe 
County Court has lost jurisdiction to demand appellant’s 
return by reason of his compliance in full with the judgment 
imposed upon him and his contention that he owes no obliga¬ 
tion to that court under the laws and court decisions of 
North Carolina, and the further contention that the act of 
his former prosecutor in ordering his return without any 
affidavit or other legal foundation is “functus officio” and a 
violation of appellant’s civil liberties and constitutional 
rights. 

Appellee further evades a sincere discussion of the issues 
involved bv selecting for extended discussion one of twentv- 
three points mentioned in the petition for Writ of Habeas 
Corpus, which point was abandoned by the petitioner, never 
mentioned at the Habeas Corpus hearing or in appellant’s 
Brief in this Court. That point is contained in the first 
three lines of paragraph 22 (R. 5) in the petition and at¬ 
tacks the legality of the sentence but, is not urged note and 
was not urged in the court below and appellee does this court 
no service in even mentioning and citing cases on a point 
never mentioned during the Habeas Corpus hearing or in 
appellant’s Brief. 

Appellee states (bottom p. 10 of his brief) that the charge 
against appellant is— 

“. . . a continuing one until such person has been tried 
and acquitted, or, if convicted, until the sentence im¬ 
posed has been satisfied 

Of course that is the law. But, where in this whole record 
is there the slightest indication that appellant did not satis¬ 
fy the judgment of the court ivhich was imposed upon him? 
The lower court found as a fact that appellant had com¬ 
plied, in full, with the sentence which had been imposed 
upon him and that he had been of good behavior ever since. 
(R. 173, 209) 
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Appellee further wanders far afield from the issues with 
which we are here concerned by citing some fifty cases 
wherein alleged fugitives were sought to be extradited. Not 
one of those cases is applicable to this case. 

Every case cited by appellee concerns itself with A 
CHARGE OF A VIOLATION OF A CONDITION OF 
PAROLE OR PROBATION. In the instant case, as shown 
by the Findings of Fact, there is not even a charge. In all 
of the cases cited by appellee, the alleged fugitive attempted 
to take issue with the charge of a violation of his parole, or 
probation and was told by the court of the asylum state that 
such matter must be taken up with the parole board or pro¬ 
bation officer in the demanding state. No such question is 
involved in this case. No probation officer, no parole board, 
and not even the judge who issued capias for appellant’s 
arrest, charges a violation of the conditions of his suspended 
sentence, or of the law (Findings of Fact 208-9). There is 
in this case only the demand of a private individual for ap¬ 
pellant’s return to North Carolina. The act of Judge Nettles 
in issuing the capias was not a judicial act, for demands for 
arrest do not originate with a judge, but with a prosecutor. 
No judge has the right to inaugurate a prosecution and no 
judge has the right to demand a man’s arrest and extradi¬ 
tion at his own whim or caprice. 

“the Writ of Habeas Corpus is a protection of the 
citizen from encroachment upon his liberty from any 
source . . . equally from the unauthorized acts of 
courts and judges as those of individuals.” In re Bon¬ 
ner, 151 U. S. 242, 14 Sup. Ct. Rep. 323, 38 L. Ed. 149. 


“A judgment, though pronounced by the judges, is 
not their determination and sentence, but the sentence 
and determination of the law, which depends, not upon 
the arbitrary opinion of the judges, but upon the 
settled and invariable principles of justice.” Baker 
v. State, 3 Ark. (3 Pike) 491. Citing State v. Harborne, 
45 Atl. 432, 72 Conn. 607. 

Appellee cites not one case in which a judge, at his own 
whim and caprice, ordered the arrest and extradition of a 
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man. No other ease will ever be found in which a judge 
has acted in a case which he had previously prosecuted. 

We are concerned with the question of whether or not 
appellant is a fugitive under the laws of North Carolina. 
The question has been answered by the Supreme Court of 
North Carolina in deciding the very question involved in 
this case, that is, whether the Buncombe County Court has 
jurisdiction to order the return of appellant for sentence, 
after appellant has already complied with one judgment 
already imposed upon him. Appellee would divert this 
court’s attention from that case bv omitting all mention of 
it from his brief, though it is cited in appellant’s brief. That 
case is State v. ('rook, 115 N. C. 760, 20 S. E. 513, which lays 
down the rule as follows : 

‘‘It is familiar learning that a court may suspend the 
judgment of a criminal in toto until another term, but 
has no power to impose two sentences for a single of¬ 
fense, as by pronouncing judgment under one count in 
an indictment and reserving the right to punish under 
another count after a subsequent term, or by imposing 
a fine and at a later term superadding an imprison¬ 
ment.” 

Citing State v. Ray, 50 Iowa 520; State v. Miller, 6, 
Baxter, Tenn. 513; State v. Watson, 8 S. W. 383, 95 
Missouri 411; People v. Felix, 45 Cow. 163; Thurman 
v. State, 54 Ark. 120; Wharton’s Criminal Pleadings 
and Practice, Sec. 913; Whitney v. State, 6 Tenn. 247. 


‘‘There can be only one judgment upon the indict¬ 
ment; and this must be strictly and exclusively upon 
the particular count or counts upon which the defendant 
has been found guilty. It is a necessary consequence 
from this principle, that a judgment rendered and sen¬ 
tence awarded in pursuance thereof, definitively and 
conclusively disposes of the whole indictment.” Edger- 
ton v. Commonwealth, 5 Allen 514 (1862); Common¬ 
wealth v. Bennett, 2 Va. Cas. 235; Commonwealth v. 
Foster, 122 Mass. Rep. (1S77) 317. 

‘‘That there could be only one judgment upon the in¬ 
dictment, and that consequently a judgment and sen¬ 
tence upon one count definitively and conclusively dis- 


11 


posed of the whole indictment, and operated as an ac¬ 
quittal upon, or discontinuance of the other count. And 
the same view has been affirmed by decisions in other 
states. Guenther v. People, 24 N. Y. 100; Girtz v. Com¬ 
monwealth, 22 Penn. St., 351; Wcinzorpflin v. State, 
7 Black 186; Stoltz v. People, 4 Scam. 168; State v. Hill, 
30 Wis. 416; Kirk v. Commonwealth, 9 Leigh 627; 
Nabors v. State, 6 Ala. 700; Morris v. State, 8 Sm. and 
Marsh 762. ” 

“A second judgment on the same verdict is void for 
want of power and affords no authority to hold appel¬ 
lant a prisoner.” Ex Parte Lange, 18 Wall. 163. 

“The district court, after judgment rendered in first 
count of information, has no power to render a second 
judgment at a later term against the accused under the 
second count of the indictment notwithstanding that a 
continuance was had to a later date with a view of con¬ 
sidering action to he taken on second count.” Gillespie 
v. Walker, 296 F. 330 (W. Va. 1924). 

Every one of the aforementioned cases lavs down the rule 
that a court lacks jurisdiction to sentence twice on the same 
indictment. Consequently, after the sentence of the Bun¬ 
combe County Court that appellant pay a fine and costs, 
the same having been complied with in full, that court has 
lost all jurisdiction over appellant and is without the right 
to demand his return. 

Despite three extra weeks allowed appellee, with the con¬ 
sent of appellant, within which to prepare his brief, not one 
case is cited by him in which there was a demand made, as 
here, for the return of a man who had complied in full with 
the judgment imposed upon him; not one case, as here, in 
which a judge took it upon himself to order a man’s arrest 
and return without the request of a prosecutor or anyone 
else; not one case, as here, in which a judge, formerly a 
prosecutor, was so lacking in principle and decency as to 
inject himself into a case for the purpose of persecuting one 
whom he had successfully prosecuted, all of his own voli¬ 
tion ; not one case in which a state has requested the extra¬ 
dition of a man, upon the strength of an indictment, on 
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fourteen counts of which he had been acquitted, and on the 
two counts on which convicted he had paid IN FULL the 
penalty inflicted by the court. 

Of all the millions of cases cited in the law books none so 
foul or odorous as this can ever be found, if appellee 
searches from now to judgment day. 

Appellee cannot honestly urge that there is any debt owed 
by appellant to the state of North Carolina if he will only 
read the head note of State v. Crook (supra), North Caro¬ 
lina’s leading case on the subject, which clearly holds that 
one who has been sentenced to pay a penalty, and pays that 
penalty may never again be punished by that court on any 
other count in the same indictment. Jurisdiction being an 
essential element in these proceedings it is clear that appel¬ 
lant is entitled to his release. To hold otherwise is to sav 

•> 

that, had appellant been convicted on sixteen instead of two 
counts of the indictment, the Buncombe County Court could 
bring him back from another state for sentence on sixteen 
different occasions. 

Appellee evades all mention of and answer to the Su¬ 
preme Court decisions of the State of North Carolina, cited 
in appellant’s Brief, clearly indicating the lack of jurisdic¬ 
tion in a North Carolina Court to punish a man, upon whom 
sentence has been suspended, unless there first be filed 
against that man a charge of violation of the criminal law of 
North Carolina. 

State v. Hardin, 112 S. E. 593; 

State v. Everett, 164 N. C. 399; 

State v. John Gooding, 134 S. E. 436 (1927); 194 N. C. 

271. 


And also ignores a case in which a judge attempted to take 
similar action to that of the Buncombe County judge in this 
case, cited in appellant’s brief. Gordon v. Johnson, 126 Geo. 
Rep. 584. 

In accordance with the law laid down in the foregoing 
cases, obviously, appellant could not be a fugitive until an 
affidavit charging some violation of the law was filed against 
appellant. 
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The Findings of Fact (R. 209) show that no such charge, 
either of violating the law, or of the conditions of suspen¬ 
sion of sentence were filed against appellant. 

One of the prime purposes of the Writ of Habeas Corpus 
is to protect the individual against arrogant attempts to 
pervert the power of the judiciary to satisfy any judge’s 
bitter, personal animosity for another man. 

The rule to be laid down in this case far overshadows in 
importance the predicament of appellant. The Rule in Pel- 
ley’s Case will be applied to every unfortunate individual 
who lias happened to incur the personal animosity of a 
judge. If this Honorable Court holds that the abuse of judi¬ 
cial power unlawfully exercised by the Judge of Buncombe 
County in ordering appellant’s arrest, without any reason 
for so doing, (R. 225, 228, 229), but only to satisfy his own 
caprice, requires that appellant be dragged back before that 
tyrant, then God help every person in the United States who 
has ever been tried and convicted on an indictment. Ac¬ 
cording to appellee, the courts of the asylum state may not 
consider proof that the alleged fugitive has paid the pen¬ 
alty, or been acquitted, as the courts must confine their 
scrutiny to the extradition papers alone, when identity is 
admitted. This court cannot lay down a rule, to be followed 
by the courts of the United States, upholding such an uncon¬ 
scionable and preposterous contention. Since one who has 
paid the penalty imposed upon him is no longer subject to 
the jurisdiction of the court which tried him, obviously, that 
court is without jurisdiction to demand his return. Juris¬ 
diction in the courts of the demanding state is an essential 
element for an extradition demand. Appellant in his brief 
(pp. 33-4-5), shows conclusively that the Buncombe County 
Court lacks any jurisdiction over him, yet appellee offers 
not one word in answer to appellant’s argument and the ci¬ 
tations supporting it, but ignores it. Nowhere in appellee’s 
brief does he answer the many citations of appellant con¬ 
clusively holding that one, in appellant’s position, who has 
paid in full one of the alternative sentences imposed upon 
him is no longer subject to the jurisdiction of the court. No- 
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whore does appellee offer one word to controvert citations 
of appellant which conclusively hold that no one may be 
twice sentenced on the same indictment and nowhere does 
appellee answer the many citations of appellant including 
decisions of the United States Supreme Court, that sentence 
on one count “definitely and definitively disposes of the 
entire indictment.” 

Why does appellee refuse to answer? The reason is clear. 
There is no answer. Appellee, not having any answer to 
such sound propositions of law, reiterates in his brief that 
all matters outside of the requisition papers must be pre¬ 
sented to the Buncombe County Court, flying in the face of 
the fundamental rule that jurisdiction is open to inquiry 
on Habeas Corpus and that the question of fugitivity is 
one of fact and not of law. Appellee evades, and flippantly 
refuses to discuss, the vital issues of this case; he cites 
cases, every one of which is inapplicable and wholly foreign 
to the issues; he assumes false premises such as that “ap¬ 
pellant is substantially charged with crime and a fugitive” 
without offering any proof thereof, other than a second 
hand indictment, 14 counts of which have been dismissed, 
ressurrected from the musty files of the Buncombe Countv 
Courthouse, for the sole purpose of gratifying the malice 
of a judge so lacking in conscience and principle as to vio¬ 
late the time honored rule that no judge shall take any part 
in a case which he has prosecuted; appellee attempts to jus¬ 
tify the malodorous action of appellant’s former prosecu¬ 
tor by citing to this court cases in which the alleged fugi¬ 
tives had not complied with the sentences imposed upon 
them and nowhere mentions in his brief the fact that 
appellant had fully complied with the sentence imposed 
upon him. 

CONCLUSION. 

Appellee states in his “conclusion” that appellant does 
a “disservice” to this Honorable Court by calling to this 
Court’s attention the malodorous facts which brought this 
extradition case to life. The record contains, undenied and 
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undisputed, the public statement of a congressman (R. 312) 
that he was going to have appellant’s so-called suspended 
sentence imposed; that shortly thereafter appellant’s for¬ 
mer prosecutor, now a judge, was, for no apparent reason, 
shifted (R. 15) from his lawfully assigned court to the 
court in Buncombe County, where his first act was to order 
the arrest of appellant and the placing of appellant under 
$10,000 bond, when appellant’s bond at his original trial 
was only $2,500; the private prosecutors of appellant re¬ 
fusing to divulge the source of their private compensation; 
the fact that important papers were missing from the Bun¬ 
combe County files (R. 262); and the illegal attempt on the 
part of appellant’s former prosecutor, now judge, to extend 
the period of suspension of sentence two days after the 
term of suspension had expired, all in violation of law. 

Appellee asks this Court to shut its eyes to, and disre¬ 
gard, all such matters, without citing one case or rule of 
law to justify such an unconscionable and outrageous re¬ 
quest. Not one word of argument or case in point is offered 
by appellee to contradict appellant’s citations of United 
States Supreme Court cases and North Carolina Supreme 
Court cases clearly indicating that appellant is no longer 
subject to the jurisdiction of the Buncombe County Court. 
Appellee omits all mention of appellant’s having complied 
with the judgment WHICH WAS IMPOSED UPON HIM 
and the many cases cited holding that such compliance ends 
jurisdiction over appellant, all having the same tenor as 
the following excerpt from the leading case on the subject 
in the state of North Carolina, State v. Crook , 115 N. C. 760, 
20 S. E. 513: 

“It is familiar judgment that a Court has no power 
to impose two sentences for a single offense, as by pro¬ 
nouncing judgment under one count in an indictment 
and reserving the right to punish under another count 
at a subsequent term, super-adding imprisonment.” 

Appellee asks that this Court, next in importance to the 
Supreme Court of the United States, lay down a rule that 
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one who has been tried upon an indictment and complied 
with the terms and conditions required by the judgment of 
the court has no alternative but to return to the demanding 
state. The Court below found that appellant had complied 
with all the terms of judgment imposed (R. 173, 209) yet 
that lie was still a fugitive, despite the fact that no paper is 
offered to justify extradition other than the second-hand 
indictment which has already served its purpose by bring¬ 
ing appellant to trial. The Supreme Court of the United 
States in commenting upon the power of a court to sentence 
twice upon the same indictment said: 

“We are of opinion that when the prisoner, as in this 
case, by reason of a valid judgment, had fully suffered 
one of the alternative punishments to which alone the 
law subjected him, the power of the court to punish 
further was gone. That the principle we have dis¬ 
cussed then interposed its shield, and forbid that he 
should be punished again for that offense. The record 
of the court’s proceedings, at the moment the second 
sentence was rendered, showed that in that very case, 
and for that very offense, the prisoner had fully per¬ 
formed, completed, and endured one of the alternative 
punishments which the law prescribed for that offense, 
and had suffered five days’ imprisonment on account 
of the other. It thus showed the court that its power 
to punish for that offense was at end. Unless the whole 
doctrine of our system of jurisprudence, both of the 
Constitution and the common law, for the protection of 
personal rights in that regard, are a nullity, the author¬ 
ity of the court to punish the prisoner was gone. The 
power was exhausted; its further exercise was pro¬ 
hibited. It was error, but it was error because the 
power to render any further judgment did not exist.” 

“There is no more sacred duty of a court than, in a 
case properly before it, to maintain unimpaired those 
securities for the personal rights of the individual 
which have received for ages the sanction of the jurist 
and the statesman; and in such cases no narrow or 
illiberal construction should be given to the words of 
the fundamental law in which they are embodied. 
"Without straining either the Constitution of the United 
States, or the well-settled principles of the common 
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law, we have come to the conclusion that the sentence 
of the Circuit Court under which the petitioner is held 
a prisoner was pronounced without authority, and he 
should therefore be discharged.” 

Ex Parte Lange , 18 Wallace, 163. 

In view of the foregoing, and the assignments of error 
relied upon by appellant in his brief heretofore filed in this 
Court, the action of the lower court in discharging the Peti¬ 
tion and vacating the Writ should be reversed and appellant 
released. 

Respectfully submitted, 

T. Edward O’Connell, 

Attorney for Appellant. 

424 5th Street, N. W. 

Washington, D. C. 



